PRI OR PRINTER S NO. 275 PRI NTER S NO. 465

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 275 5%

| NTRODUCED BY CGREENLEAF, LEMMOND, M WH TE, BOSCOLA AND MOVERY,
FEBRUARY 10, 2003

SENATOR GREENLEAF, JUDI Cl ARY, AS AMENDED, MARCH 11, 2003
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AN ACT

Amrending Title 23 (Domestic Rel ations) of the Pennsyl vani a
Consol idated Statutes, further providing for child custody
generally and for child custody jurisdiction and enforcenent.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Section 4346 and Chapter 53 of Title 23 of the

Pennsyl vani a Consol i dated Statutes are repeal ed.

Section 2. Title 23 is anended by addi ng chapters to read:

Sec.

5321.
5322.
5323.
5324.

5325.
5326.

CHAPTER 53
CH LD CUSTODY

Scope.

Definitions.

Award of custody or visitation.

Standi ng for any form of physical custody, |egal
custody or visitation.

Standing for partial physical custody and visitation.

Ef f ect of adopti on.
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5327. Presunption in cases concerning primary physi cal
cust ody.

5328. Factors to consider when awardi ng cust ody.

5329. Consideration of crimnal conviction.

5330. Consideration of crimnal charge.

5331. Parenting plan.

5332. Informational prograns.

5333. Counseling as part of order.

5334. @uardian ad litemfor child.

5335. Counsel for child.

5336. Access to records and information.

5337. Rel ocati on.

5338. Modification of existing order.

5339. Award of counsel fees, costs and expenses.

§ 5321. Scope.

This chapter applies to disputes relating to child custody
and visitation matters.
§ 5322. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Abuse." As defined in section 6102 (relating to
definitions).

“"Adult." An individual 18 years of age or ol der.

"Agency." Any organi zation, society, institution or other
entity, including the county children and youth social service

agency or court facility, which provides for the care of the

chi I d.
"Child." An unenmanci pated individual under 18 years of age.
"Legal custody."” The right to nmake naj or deci sions on behal f
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of the child, including, but not limted to, nedical, religious
and educati onal deci sions.

"Parental duties." Includes neeting the physical, enotional
and soci al needs of the child.

"Partial physical custody."” The right to assunme physi cal
custody of the child for less than a majority of the tinme.

"Physi cal custody." The actual physical possession and
control of a child.

"Primary physical custody."” The right to assunme physi cal
custody of the child for the majority of tine.

"Rel ocation.” A change in a residence of the child which
significantly inpairs the ability of a nonrelocating party to
exerci se custodial rights.

"Shared | egal custody.”™ The right of nore than one
i ndi vidual to |legal custody of the child.

"Shared physical custody.” The right of nore than one
i ndi vidual to assune physical custody of the child, each having
approxi mately the same anmount of physical custodial tinme with
the child.

"Sol e legal custody."™ The right of one individual to
excl usive | egal custody of the child.

"Sol e physical custody.” The right of one individual to
excl usi ve physical custody of the child.

"Supervised visitation.” Visitation in which an agency or an
adult designated by the court or agreed upon by the parties
nonitors the interaction between the child and the individual
with visitation rights.

"Visitation.” The right to spend tine with the child but not
the right to renove the child fromthe care or control of a

custodi al party.
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§ 5323. Award of custody or visitation.

(a) Types of award.--After considering the factors set forth
in section 5328 (relating to factors to consider when awardi ng
custody), the court may award any of the foll ow ng types of
custody and visitation if it is in the best interest of the
chil d:

(1) Sole legal custody.

(2) Shared |egal custody.

(3) Sol e physical custody.
(4) Shared physical custody.
(5) Primary physical custody.
(6) Partial physical custody.
(7) Visitation.

(8) Supervised visitation.

(b) Interimaward.--The court nay issue an interim award of
custody or visitation to a party who has standi ng under section
5324 (relating to standing for any form of physical custody,
| egal custody or visitation) or 5325 (relating to standing for
partial physical custody and visitation), in the manner
prescri bed by the Pennsylvania Rules of Cvil Procedure
governing special relief in custody and visitation matters.

(c) Notice.--Any custody or visitation order shall include
notice of a party's obligations under section 5337 (relating to
rel ocation).

(d) Enforcenent.--1n awardi ng custody or visitation, the
court shall specify the terns and conditions of the award in
sufficient detail to enable a party to enforce the court order
t hrough | aw enforcenent authorities.

(e) Contenpt for nonconpliance with any custody or

visitation order. --
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(1) A party who willfully fails to conply with any
custody or visitation order may, as prescribed by general
rul e, be adjudged in contenpt. Contenpt shall be punishable
by any one or nore of the foll ow ng:

(1) Inprisonment for a period of not nore than six
nont hs.

(ii) A fine of not nore than $500.

(ti1) Probation for a period of not nore than six
nont hs.

(iv) An order for nonrenewal, suspension or deni al
of operating privilege pursuant to section 4355 (relating
to denial or suspension of |icenses).

(v) Counsel fees and costs.

(2) An order conmmtting an individual to jail under this
section shall specify the condition which, when fulfill ed,
will result in the release of that individual
(f) Parties in sane residence.--Parties living separate and

apart in the sanme residence may seek relief under this chapter,
but any custody or visitation order nmade under such a
ci rcunst ance shall be effective only upon

(1) one party physically vacating the residence; or

(2) an order awardi ng one party exclusive possession of
t he residence.

§ 5324. Standing for any form of physical custody, |egal
custody or visitation.

The follow ng individuals may file an action under this
chapter for any form of physical custody, |egal custody or
visitation:

(1) A parent of the child.

(2) A person who stands in |loco parentis to the child.
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1 (3) A grandparent of the child who is not in |oco

2 parentis to the child:

3 (i) whose relationship with the child began either
4 with the consent of a parent of the child or pursuant to
5 a court order;

6 (ii) who assunes or is willing to assune

7 responsibility for the child; and

8 (tii) when one of the follow ng conditions is net:

9 (A) the child has been deternmined to be a

10 dependent child pursuant to 42 Pa.C. S. Ch. 63

11 (relating to juvenile natters);

12 (B) the child is substantially at risk due to
13 parental abuse, neglect, drug or al cohol abuse or

14 i ncapacity; or

15 (C© the child has for a period of at |east 12
16 consecutive nonths resided with the grandparent,

17 excluding brief tenporary absences of the child from
18 the hone, and is renoved fromthe honme by the

19 parents, in which case the action nust be filed
20 within six nonths after the renoval of the child from
21 t he hone.
22 § 5325. Standing for partial physical custody and visitation.
23 In addition to situations set forth in section 5324 (relating
24 to standing for any form of physical custody, |egal custody or
25 wvisitation), grandparents and great-grandparents may file an
26 action under this chapter for partial physical custody or
27 wvisitation in the follow ng situations:
28 (1) where the parent of the child is deceased, a parent
29 or grandparent of the deceased parent may file an action
30 under this section;

20030S0275B0465 - 6 -
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(2) where the parents of the child have been separated
for a period of at |east six nonths or have comrenced and
continued a proceeding to dissolve their marriage; or

(3) when the child has for a period of at |east 12
consecutive nonths resided with the grandparent or great-
grandparent, excluding brief tenporary absences of the child
fromthe home, and is renoved fromthe hone by the parents,
an action nust be filed within six nonths after the renoval
of the child fromthe hone.

§ 5326. Effect of adoption.

Any rights to seek physical custody, |egal custody or
visitation rights and any custody or visitation rights that have
been granted under section 5324 (relating to standing for any
form of physical custody, |egal custody or visitation) or 5325
(relating to standing for partial physical custody and
visitation) to a grandparent or great-grandparent prior to the
adoption of the child by an individual other than a stepparent,
grandparent or great-grandparent shall be automatically
term nat ed upon such adoption
§ 5327. Presunption in cases concerning primry physical

cust ody.

(a) Between parents.--In any action regarding the custody of
the child between the parents of the child, there shall be no
presunption that custody should be awarded to a particul ar
par ent .

(b) Between a parent and third party.--In any action
regardi ng the custody of the child between a parent of the child
and a nonparent, there shall be a presunption that custody shal
be awarded to the parent. The presunption in favor of the parent

may be rebutted by clear and convi nci ng evi dence.

20030S0275B0465 - 7 -



(c) Between third parties.--In any action regarding the
custody of the child between a nonparent and anot her nonparent,
there shall be no presunption that custody should be awarded to
a particular party.

§ 5328. Factors to consider when awardi ng custody.

(a) Factors.--1n ordering any form of custody or visitation,
the court shall determine the best interest of the child by
considering all relevant factors, including the follow ng:

(1) Wiich party is nore likely to encourage and permt
frequent and continui ng contact between the child and anot her
party.

(2) The parental duties perforned by each party on
behal f of the child.

(3) The need for stability and continuity in the child's
education, famly life and community life.

(4) The availability of extended famly.

(5) The child' s sibling rel ationshi ps.

(6) The present and past abuse commtted by a party or
menber of the party's househol d.

(7) The well-reasoned preference of the child, based on
the child' s maturity and judgnent.

(8) The attenpts of a parent to turn the child against
t he ot her parent.

(9) Wiich party is nore likely to maintain a | oving,
stabl e, consistent and nurturing relationship with the child
adequate for the child' s enotional needs.

(10) Wiich party is nore likely to attend to the daily
physi cal, enotional, devel opnental, educational and speci al
needs of the child.

(11) The proximty of the residences of the parties.
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1 (12) Each party's availability to care for the child or
2 ability to make appropriate child care arrangenents.

3 (13) The level of conflict between the parties and the
4 willingness and ability of the parties to cooperate with one
5 anot her.

6 (14) The history of drug or al cohol abuse of a party or
7 menber of a party's househol d.

8 (15) The nmental and physical condition of a party or

9 menber of a party's househol d.

10 (16) Any other relevant factor.

11 (b) Grandparents and great-grandparents. --

12 (1) In ordering partial physical custody or visitation
13 to a party who has standi ng under section 5325(a)(1) or (2)
14 (relating to standing for partial physical custody and

15 visitation), the court shall consider the follow ng:

16 (1) the amount of personal contact between the child
17 and the party prior to the filing of the action;

18 (ii) whether the award interferes with any parent-
19 child rel ationship; and
20 (iti1) whether the award is in the best interest of
21 the child.
22 (2) In ordering partial physical custody or visitation
23 to a parent's parent or grandparent who has standi ng under
24 section 5325(a)(3), the court shall consider whether the
25 awar d:
26 (1) interferes with any parent-child rel ati onshi p;
27 and
28 (ii) isin the best interest of the child.
29 § 5329. Consideration of crimnal conviction.
30 (a) Ofenses.--Were a party seeks any form of custody or
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1

visitation, the court shall consider whether that party or

2 nmenber of that

party's househol d as been convicted of or has

3 pleaded guilty or

4

© 00 ~N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(1) 18 Pa.
(2) 18 Pa.
(3) 18 Pa.
(4) 18 Pa.
stalki-ng) 2709,
(5) 18 Pa.
(6) 18 Pa.
(7) 18 Pa.
(8) 18 Pa.
(9) 18 Pa.
assaul t).
(10)

sexual intercourse).

(11)
(12)
assaul t).
(13)
(14)
(15)
of f enses).
(16)
(17)

no contest to any of the foll ow ng of fenses:

S
S
S
S

S.

O o o0 0 o = 0 0 0 0

w v nu n

Ch. 25 (relating to crimnal hom cide).
§ 2702 (relating to aggravated assault).

§ 2706 (relating to terroristic threats).
§ 2769{by—{relat+ngtoharassrent—and <—

( RELATI NG TO STALKI NG . <—

§ 2901 (relating to kidnapping).

§ 2902 (relating to unlawful restraint).
8§ 2903 (relating to false inprisonnment).
§ 3121 (relating to rape).

§ 3122.1 (relating to statutory sexual

18 Pa.C.S. 8 3123 (relating to involuntary deviate

18 Pa. C. S

18

18
18
18

18
18

Pa. C. S.

Pa.
Pa.
Pa.

Pa.
Pa.

of children).

(18)

18 Pa. C. S.

rel ated of fenses).

(19)
chil dren).

20030S0275B0465
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C S
C S

C S
C S

§ 3124.1 (relating to sexual assault).

§ 3125 (relating to aggravated indecent

w

3126 (relating to indecent assault).

w

3127 (relating to indecent exposure).

w

3301 (relating to arson and rel ated

w

4302 (relating to incest).

w

4304 (relating to endangering welfare

8§ 5902(b) (relating to prostitution and

8§ 6312 (relating to sexual abuse of
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(20) 23 Pa.C.S. 8 6114 (relating to contenpt for
vi ol ation of order or agreenent).

(21) 75 Pa.C.S. 8 3731 (relating to driving under
i nfluence of al cohol or controlled substance).

(22) Section 13(a)(1l) of the act of April 14, 1972
(P.L.233, No.64), known as The Controll ed Substance, Drug,
Device and Cosnetic Act, to the extent that it prohibits the
manuf acture, sale or delivery, holding, offering for sale or
possessi on of any controll ed substance or other drug or
devi ce.

(b) Parent convicted of nurder.--No court shall award
custody, partial custody or visitation to a parent who has been
convi cted of nmurder under 18 Pa.C. S. § 2502(a) (relating to
nmurder) of the other parent of the child who is the subject of
the order unless the child is of suitable age and consents to
t he order.

(c) Initial evaluation.--The court shall provide for an
eval uation to determ ne whet her:

(1) the party or household nmenber who commtted an
of fense under subsection (a) poses a threat to the child; and

(2) counseling is necessary for that party or household
menber .

(d) Counseling.--

(1) Were the court determ nes under subsection (c) that
counseling is necessary, it shall appoint a qualified
prof essional specializing in treatnment relating to the
particul ar of fense to provide counseling to the offending
i ndi vi dual .

(2) Counseling may include a program of treatnment or

i ndi vi dual therapy designed to rehabilitate the offending

20030S0275B0465 - 11 -



1 i ndi vi dual which addresses, but is not limted to, issues

2 regardi ng physi cal and sexual abuse, the psychol ogy of the

3 of fender and the effects of the offense on the victim

4 (e) Subsequent eval uation.--

5 (1) At any tinme during or subsequent to the counseling

6 under subsection (d), the court may require another

7 eval uation to determ ne whether further counseling is

8 necessary.

9 (2) If the court awards custody or visitation to a party
10 who conmitted an of fense under subsection (a) or who shares a
11 househol d with an individual who conmtted an of fense under
12 subsection (a), the court may require subsequent eval uations
13 on the rehabilitation of the offending individual and the
14 wel | -being of the child subsequent to the order. If upon
15 revi ew of a subsequent eval uation the court determ nes that
16 t he of fendi ng individual poses a threat of physical,

17 enotional or psychological harmto the child, the court may
18 schedul e a hearing to nodify the custody or visitation order.
19 (f) Costs.--The court may order a party to pay all or part
20 of the costs of the counseling and eval uati ons under this

21 section.

22 § 5330. Consideration of crimnal charge.

23 (a) Expedited hearing.--A party who has obtained infornmation
24 under 42 Pa.C. S. 8 1904 (relating to availability of crimnal

25 charge information in child custody proceedi ngs) or otherw se
26 about a charge filed against the other party for an offense

27 listed under section 5329(a) (relating to consideration of

28 crimnal conviction) nmay nove for a tenporary custody or

29 wvisitation order or nodification of an existing custody or
30 visitation order. The court shall hold the hearing under this

20030S0275B0465 - 12 -
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subsection in an expeditious manner.

(b) Risk of harm--I1n evaluating any request under
subsection (a), the court shall consider whether the party who
is or has been charged with an offense set forth in section
5329(a) poses a risk of physical, enotional or psychol ogical
harmto the child.

(c) No prejudice.--Failure to either apply for infornmation
under 42 Pa.C.S. 8 1904 or act under this section shall not
prejudice any party in a custody or visitation proceeding.

§ 5331. Parenting plan.

(a) Purpose.--1n a contested custody proceeding, the court
shall require the parties to submt parenting plans for the care
and custody of the child, to aid the court in resolving the
custody dispute. A parenting plan and the position of a party as
set forth in that parenting plan shall not be adm ssible as
evi dence by another party.

(b) Contents.--A parenting plan shall include the foll ow ng:

(1) The schedule for personal care and control of the
child, including parenting time, holidays and vacati ons.

(2) The education and religious involvenent, if any, of
the child.

(3) The health care of the child.

(4) Child-care arrangenents.

(5) Transportation arrangenents.

(6) A procedure by which proposed changes, disputes and
al | eged breaches of the custody order nay be adjudi cated or
ot herwi se resol ved through nedi ation, arbitration or other
nmeans.

(7) Any matter specified by the court.

(8) Any other matter that serves the best interest of

20030S0275B0465 - 13 -
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2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

the child.

§ 5332. Informational prograns.

(a) Attendance.--The court may direct the parties to attend
i nformati onal prograns concerning parental duties.

(b) Process not del ayed. - - Subsequent proceedi ngs and the
entry of any order or decree shall not be del ayed because of the
| ack of participation in any informational program by one of the
parties.

(c) Costs.--The court may order a party to pay all or part
of the costs of the information prograns under this section.

§ 5333. Counseling as part of order.

(a) Attendance.--The court may, as part of a custody or
visitation order, require the parties to attend counseling
sessi ons.

(b) Abuse.--In situations involving abuse, the court may
order individual counseling for the abuser.

(c) Verification.--Each party's participation in the
counsel i ng sessions shall be verified by the counsel or.

(d) Costs.--The court may order a party to pay all or part
of the costs of the counseling sessions under this section.

§ 5334. CQuardian ad litemfor child.

(a) Appointnment.--The court nay appoint a guardian ad litem
for the child. The court shall specify the ternms of the
appoi ntnment, including the role, duties and scope of authority
of the guardian ad litem

(b) Investigation and report.--The guardian ad |item shal
i nvestigate and report to the court information relevant to the
custody or visitation proceeding.

(c) Abuse.--1f substantial allegations of abuse of the child

are made, the court shall appoint a guardian ad litemfor the

20030S0275B0465 - 14 -



child if:
(1) counsel for the child is not appointed under section

5335 (relating to counsel for child); or

(2) the court is satisfied that the relevant infornmation
will be presented to the court only with such appoi nt nment.

(d) Subject to exam nation.--A guardian ad Iitem who submts
a report or nakes a recommendation to the court shall be subject
to exam nation by the parties.

(e) Costs.--The court may order a party to pay all or part
of the costs of appointing a guardian ad |itemunder this
secti on.

§ 5335. Counsel for child.

(a) Appointnment.--The court nmay appoint counsel to represent
the child if the court determ nes that the appointnent wll
assist in resolving the issues in the custody or visitation
pr oceedi ng.

(b) Abuse.--Substantial allegations of abuse of the child
constitute a reasonabl e basis for appointing counsel for the
chi I d.

(c) Not subject to exam nation.--Counsel appointed by the
court for the child shall not be subject to exam nation unless
such counsel testifies in the matter.

(d) Costs.--The court may order a party to pay all or part
of the costs of appointing counsel for the child under this
secti on.

8§ 5336. Access to records and information.

(a) GCeneral rule.--Except as provided in subsections (b) and
(c):

(1) A parent or party granted custody or visitation

under section 5323 (relating to award of custody or

20030S0275B0465 - 15 -
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visitation) shall be provided access to:

(1) the nedical, dental, religious and school
records of the child,

(i1i) the address of the child and any other party;
and

(iti1) any other information that the court deens
necessary or proper.

(2) Upon request, a parent, party or entity possessing
any information set forth in paragraph (1) shall provide it
to any parent or party granted custody or visitation.

(b) Nondisclosure of confidential information.--The court
shall not order the disclosure of any of the follow ng
information to any parent or party granted custody or
visitation:

(1) The address of a victimof abuse.

(2) Confidential information froman abuse counsel or or
shel ter.

(3) Information independently protected from di scl osure
by the child s right to confidentiality under the act of July
9, 1976 (P.L.817, No.143), known as the Mental Health
Procedures Act, or any other statute.

(c) Oher information.--The court nmay determne not to
rel ease information set forth in subsection (a), in which case
it shall state the reason for its denial on the record.

§ 5337. Relocation.

(a) Applicability.--This section applies to any proposed
rel ocation.

(b) General rule.--No relocation shall occur unless:

(1) every individual who has custody or visitation

rights to the child consents to the proposed rel ocation; or

20030S0275B0465 - 16 -
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(2) the court approves the proposed rel ocation.
(c) Notice.--

(1) The party proposing the relocation shall notify
every ot her individual who has custody or visitation rights
to the child.

(2) Reasonable notice shall be given no |later than:

(i) the 60th day before the date of the proposed
rel ocation; or

(ii) the 10th day after the date that the individual
knows of the relocation, if:

(A) the individual did not know and coul d not
reasonably have known of the relocation in sufficient
time to conply with the 60-day notice; and

(B) it is not reasonably possible to delay the
date of relocation so as to conply with the 60-day
noti ce.

(3) Except as provided by section 5336 (relating to
access to records and information), the follow ng
information, if available, nust be included with the notice
of the proposed rel ocation:

(1) The address of the intended new residence.

(ii) The mailing address, if not the sane as the
address of the intended new residence.

(ti1) The home tel ephone nunber of the intended new
resi dence.

(iv) The nanme of the new school district and school.

(v) The date of the proposed rel ocation.

(vi) The reasons for the proposed rel ocation.

(vii) A proposal for a revised custody or visitation

schedul e.

20030S0275B0465 - 17 -
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(viii) Any other information which the party
proposi ng the relocation deens appropri ate.
(ix) Awarning to the nonrelocating party that if

t he nonrel ocating party does not file with the court an

objection to the proposed relocation within 30 days after

recei pt of the notice, that party shall be forecl osed
fromobjecting to the rel ocation.

(4) |If any of the information set forth in paragraph (3)
is not known when the notice is sent but is |ater made known
to the party proposing the relocation, then that party shal
pronptly informevery individual who received notice under
this subsection.

(d) Objection to proposed relocation.--

(1) A party entitled to receive notice may file with the
court an objection to the proposed rel ocation and seek a
tenporary or permanent order to prevent the relocation.

(2) An objection nade under this subsection shall be
filed with the court within 30 days of receipt of the
proposed rel ocation notice.

(3) |If notice of the proposed relocation has been
properly given and no objection to the proposed rel ocation
has been filed in court, then it shall be presuned that the
nonrel ocating party has consented to the proposed rel ocati on.

(4) If a party entitled to notice does not file with the
court an objection to the relocation within 30 days after
recei pt of the notice but later petitions the court for
review of the custodial arrangenents, the court shall not
accept testinony challenging the rel ocation.

(e) Confirmation of relocation.--If no objection to the

30 proposed relocation is filed under subsection (d), the party
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1 proposing the relocation may file the following with the court
2 prior to the relocation:

3 (1) an affidavit stating that the party provided notice
4 to every individual entitled to notice, the tinme to file an
5 objection to the proposed rel ocati on has passed and no

6 i ndividual entitled to receive notice has filed an objection
7 to the proposed rel ocation;

8 (2) a petition to confirmthe relocation and nodi fy any
9 exi sting custody or visitation order; and

10 (3) a proposed order containing the information set

11 forth in subsection (c)(3).

12 (f) Hearing.--

13 (1) The court shall hold an expedited full hearing on
14 t he proposed relocation after a tinely objection has been

15 filed and before the relocation occurs unl ess exigent

16 ci rcunst ances exist, in which case the relocation may occur
17 pendi ng an expedited full hearing.

18 (2) |If the court approves the proposed relocation, it
19 shal | :
20 (1) nodify any existing custody or visitation order
21 or
22 (ii) establish the ternms and conditions of a custody
23 or visitation order.
24 (g) Relocation factors.--1n determ ning whether to grant a
25 proposed relocation, the court shall consider the foll ow ng
26 factors:
27 (1) The nature, quality, extent of involvenent and
28 duration of the child s relationship with the party proposing
29 to relocate and with the nonrel ocating party, siblings and
30 ot her significant persons in the child s life.
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(2) The age, devel opnental stage, needs of the child and
the likely inpact the relocation will have on the child's
physi cal, educational and enotional devel opment, taking into
consi deration any special needs of the child.

(3) The feasibility of preserving the relationship
bet ween the nonrel ocating party and the child through
sui tabl e custody arrangenents, considering the | ogistics and
financial circunstances of the parties.

(4) The child' s preference, taking into consideration
the age and maturity of the child.

(5) Wether there is an established pattern of conduct
of either party to pronote or thwart the rel ationship of the
child and the other party.

(6) Wether the relocation will enhance the general
quality of life for the party seeking the rel ocation,
including, but not limted to, financial or enotional benefit
or educational opportunity.

(7) \Wether the relocation will enhance the general
quality of life for the child, including, but not limted to,
financial or enotional benefit or educational opportunity.

(8) The reasons and notivation of each party for seeking
or opposing the relocation.

(9) Any other factor affecting the best interest of the
chi | d.

(h) Burden of proof.--

(1) The party proposing the relocation has the burden of
establishing that the relocation will serve the best interest
of the child as shown under the factors set forth in
subsection (Q).

(2) Each party has the burden of establishing the
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integrity of that party's notives in either seeking the

rel ocation or seeking to prevent the relocation.

(1) Failure to provide reasonable notice.--The court may
consider a failure to provide reasonable notice of a proposed
rel ocation as:

(1) a factor in making a determ nation regarding the
rel ocati on;

(2) a factor in determ ning whether custody or
visitation rights should be nodified;

(3) a basis for ordering the return of the child to the
nonrel ocating party if the relocation has occurred w thout
reasonabl e noti ce;

(4) sufficient cause to order the party proposing the
rel ocation to pay reasonabl e expenses and counsel fees
incurred by the party objecting to the relocation; and

(5) a ground for contenpt and the inposition of
sanctions against the party proposing the relocation.

(j) Effect of relocation prior to hearing.--1f a party
relocates with the child prior to a full expedited hearing, the
court shall not confer any presunption in favor of the
rel ocati on.

§ 5338. Mdification of existing order.

(a) Best interest of the child.--Upon petition, a court may
nodi fy a custody or visitation order to serve the best interest
of the child.

(b) Applicability.--This section shall apply to any custody
or visitation order entered by a court of this Conmonweal th or
any other state subject to the jurisdictional requirenents set
forth in Chapter 54 (relating to uniformchild custody

jurisdiction and enforcenent).
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§ 5339. Award of counsel fees, costs and expenses.

Under this chapter, a court nmay award reasonable interimor
final counsel fees, costs and expenses to any party, based on
any relevant factor including, but not limted to, the
fol | ow ng:

(1) The good faith conduct of the parties.

(2) The relative financial resources of the parties,
including the ability of a party to participate in custody
litigation.

(3) The need of a party to engage experts.

(4) The best interest of the child.

CHAPTER 54
UNI FORM CHI LD CUSTODY JURI SDI CTI ON AND ENFORCEMENT
Subchapt er

A.  Ceneral Provisions
Juri sdi ction
Enf or cenent

Intrastate Application

m O O W

M scel | aneous Provi si ons
SUBCHAPTER A

CENERAL PROVI SI ONS
Sec.
5401. Short title of chapter.
5402. Definitions.
5403. Proceedi ngs governed by other |aw.
5404. Application to Native Anerican tribes.
5405. International application of chapter.
5406. Effect of child custody determn nation.
5407. Priority.

5408. Notice to persons outside Commonweal t h.
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5409. Appearance and limted imunity.

5410. Conmuni cation between courts.

5411. Taking testinmony in another state.

5412. Cooperation between courts; preservation of records.
§ 5401. Short title of chapter.

This chapter shall be known and nay be cited as the Uniform
Child Custody Jurisdiction and Enforcenent Act.

8§ 5402. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Abandoned. " Left wi thout provision for reasonabl e and
necessary care or supervision.

"Child." An individual who has not attained 18 years of age.

"Child custody determ nation.”™ A judgnent, decree or other
order of a court providing for |egal custody, physical custody
or visitation with respect to a child. The termincludes a
per manent, tenporary, initial and nodification order. The term
does not include an order relating to child support or other
nonet ary obligation of an individual.

"Child custody proceeding.” A proceeding in which |egal
cust ody, physical custody or visitation with respect to a child
is an issue. The termincludes a proceeding for divorce,
separation, neglect, abuse, dependency, guardi anship, paternity,
term nation of parental rights and protection from donestic
vi ol ence, in which the issue may appear. The term does not
i nclude a proceedi ng involving juvenile delinquency, contractual
emanci pati on or enforcenent under Subchapter C (relating to
enf orcenent).

"Commencenent.” The filing of the first pleading in a
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1 proceeding.

2 "Court." An entity authorized under the law of a state to

3 establish, enforce or nodify a child custody determ nation.

4 "Hone state.” The state in which a child lived with a parent
5 or a person acting as a parent for at |east six consecutive

6 nonths imediately before the commencenent of a child custody

7 proceeding. In the case of a child six nonths of age or younger,
8 the termneans the state in which the child Iived frombirth

9 wth any of the persons nentioned. A period of tenporary absence
10 of any of the nentioned persons is part of the period.

11 “Initial determination.” The first child custody

12 determ nation concerning a particular child.

13 "Issuing court.” The court that makes a child custody

14 determ nation for which enforcenent is sought under this

15 chapter.

16 “"Modification.” A child custody determi nation that changes,
17 replaces, supersedes or is otherwi se nade after a previous

18 determ nation concerning the sane child, whether or not it is
19 nade by the court that nmade the previous deterni nation.
20 "Person.” An individual, corporation, business trust,
21 estate, trust, partnership, limted liability conpany,
22 association, joint venture, governnent or governmental
23 subdivision, agency or instrumentality, public corporation or
24 any other |egal or conmercial entity.
25 "Person acting as a parent.” A person, other than a parent,
26 who:
27 (1) has physical custody of the child or has had
28 physi cal custody for a period of six consecutive nonths,
29 i ncludi ng any tenporary absence, within one year imedi ately
30 before the commencenent of a child custody proceedi ng; and
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(2) has been awarded | egal custody by a court or clains

a right to |l egal custody under the laws of this Comonweal th.

"Physi cal custody." The physical care and supervision of a
chi | d.

"State." A state of the United States, the District of
Col unbia, Puerto Rico, the United States Virgin Islands or any
territory or insular possession subject to the jurisdiction of
the United States.

"Tribe." A Native Anerican tribe or band, or Al askan Native
village, which is recogni zed by Federal law or fornmally
acknow edged by a state.

"Warrant." An order issued by a court authorizing | aw
enforcenent officers to take physical custody of a child.

8 5403. Proceedi ngs governed by other |aw.

Thi s chapter does not govern an adoption proceeding or a
proceedi ng pertaining to the authorization of energency nedi cal
care for a child.

8§ 5404. Application to Native Anerican tribes.

(a) Primacy of Indian Child Welfare Act.--A child custody
proceedi ng that pertains to a Native Anerican child as defined
inthe Indian Child Welfare Act of 1978 (Public Law 95-608, 25
U S C 8 1901 et seq.) is not subject to this chapter to the
extent that it is governed by the Indian Child Wlfare Act of
1978.

(b) Tribe treated as state.--A court of this Commonweal th
shall treat a tribe as if it were a state of the United States
for the purpose of applying Subchapter B (relating to
jurisdiction) and this subchapter.

(c) Tribal custody determ nations.--A child custody

determi nation nade by a tribe under factual circunstances in
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substantial conformty with the jurisdictional standards of this
chapter must be recogni zed and enforced under Subchapter C
(relating to enforcenent).

8§ 5405. International application of chapter.

(a) Foreign country treated as state.--A court of this
Commonweal th shall treat a foreign country as if it were a state
of the United States for the purpose of applying Subchapter B
(relating to jurisdiction) and this subchapter.

(b) Foreign custody determ nations. --Except as ot herw se
provi ded in subsection (c), a child custody determ nati on made
in a foreign country under factual circunstances in substanti al
conformty with the jurisdictional standards of this chapter
nmust be recogni zed and enforced under Subchapter C (relating to
enf orcenent).

(c) Violation of human rights.--A court of this Commonweal t h
need not apply this chapter if the child custody |aw of a
foreign country violates fundanental principles of human rights.
8§ 5406. Effect of child custody determ nation.

A child custody determ nation nade by a court of this
Commonweal th that had jurisdiction under this chapter binds al
per sons who have been served in accordance with the laws of this
Conmmonweal th or notified in accordance with section 5408
(relating to notice to persons outside Cormmonweal th) or who have
submtted to the jurisdiction of the court and who have been
gi ven an opportunity to be heard. As to those persons, the
determ nation is conclusive as to all decided issues of |aw and
fact except to the extent the determnation is nodified.

§ 5407. Priority.
If a question of existence or exercise of jurisdiction under

this chapter is raised in a child custody proceedi ng, the
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guestion, upon request of a party, mnmust be given priority on the
cal endar and handl ed expeditiously.
8§ 5408. Notice to persons outside Comonweal t h.

(a) GCeneral rule.--Notice required for the exercise of
jurisdiction when a person is outside this Commonweal th may be
given in a manner prescribed by the |aws of this Commonweal th
for service of process or by the law of the state in which the
service is made. Notice nmust be given in a manner reasonably
calculated to give actual notice but may be by publication if
ot her neans are not effective.

(b) Proof of service.--Proof of service may be made in the
manner prescribed by the laws of this Conmonwealth or by the | aw
of the state in which the service is nade.

(c) Submission to jurisdiction.--Notice is not required for
the exercise of jurisdiction with respect to a person who
submts to the jurisdiction of the court.

8§ 5409. Appearance and limted inmunity.

(a) GCeneral rule.--A party to a child custody proceeding,

i ncluding a nodification proceeding or a petitioner or
respondent in a proceeding to enforce or register a child
custody determ nation, is not subject to personal jurisdiction
in this Commonweal th for another proceeding or purpose solely by
reason of having participated or of having been physically
present for the purpose of participating in the proceeding.

(b) Service.--A person who is subject to persona
jurisdiction in this Cormonweal th on a basis other than physical
presence is not imune from service of process in this
Commonweal th. A party present in this Commonweal th who is
subject to the jurisdiction of another state is not imune from

service of process allowabl e under the | aws of that state.
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(c) Acts committed while in this Comonweal th.--The immunity
granted by subsection (a) does not extend to civil litigation
based on acts unrelated to the participation in a proceedi ng
under this chapter commtted by an individual while present in
t hi s Commonweal t h.

8§ 5410. Conmuni cati on between courts.

(a) GCeneral rule.--A court of this Comonweal th may
communi cate with a court in another state concerning a
proceedi ng arising under this chapter.

(b) Participation of parties.--The court nay allow the
parties to participate in the comunication. If the parties are
not able to participate in the conmuni cation, they nust be given
the opportunity to present facts and | egal argunments before a
deci sion on jurisdiction is made.

(c) WMatters of cooperation between courts.--Comruni cation
bet ween courts on schedul es, cal endars, court records and
simlar matters may occur without informng the parties. A
record need not be made of the communication.

(d) Record.--Except as otherw se provided in subsection (c),
a record nust be made of a communi cation under this section. The
parties nmust be informed pronptly of the comunication and
granted access to the record.

(e) Definition.--As used in this section, the term"record"
means information that is inscribed on a tangi ble medi umor that
is stored in an electronic or other mediumand is retrievable in
per cei vabl e form
8§ 5411. Taking testinony in another state.

(a) GCeneral rule.--In addition to other procedures avail abl e
to a party, a party to a child custody proceeding may offer

testimony of witnesses who are | ocated in another state,
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including testinmony of the parties and the child, by deposition
or other nmeans allowable in this Cormonweal th for testinony
taken in another state. The court on its own notion nmay order
that the testinony of a person be taken in another state and may
prescri be the manner in which and the ternms upon which the
testinmony is taken.

(b) Means and |l ocation.--A court of this Conmonweal th may
permt an individual residing in another state to be deposed or
to testify by tel ephone, audi ovisual nmeans or other electronic
nmeans before a designated court or at another |ocation in that
state. A court of this Commonwealth shall cooperate with courts
of other states in designating an appropriate |ocation for the
deposition or testinony.

(c) Transm ssion of docunentary evidence. --Docunentary
evidence transmtted fromanother state to a court of this
Commonweal th by technol ogi cal neans that do not produce an
original witing my not be excluded from evi dence on an
obj ection based on the neans of transm ssion.

8§ 5412. Cooperation between courts; preservation of records.

(a) Assistance of another state.--A court of this
Commonweal th may request the appropriate court of another state
to:

(1) hold an evidentiary hearing;

(2) order a person to produce or give evidence pursuant
to procedures of that state;

(3) order that an evaluation be nade with respect to the
custody of a child involved in a pendi ng proceedi ng;

(4) forward to the court of this Commonwealth a
certified copy of the transcript of the record of the

heari ng, the evidence otherwi se presented and any eval uati on
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1 prepared in conpliance with the request; and

2 (5) order a party to a child custody proceedi ng or any
3 per son havi ng physical custody of the child to appear in the
4 proceeding with or without the child.

5 (b) Assistance to another state.--Upon request of a court of
6 another state, a court of this Commonwealth nmay hold a hearing
7 or enter an order described in subsection (a).

8 (c) Expenses.--Travel and other necessary and reasonabl e

9 expenses incurred under subsections (a) and (b) may be assessed
10 against the parties according to the laws of this Comobnweal th.
11 (d) Preservation of records.--A court of this Commonweal t h
12 shall preserve the pleadings, orders, decrees, records of

13 hearings, evaluations and other pertinent records with respect
14 to a child custody proceeding until the child attains 18 years
15 of age. Upon appropriate request by a court or |aw enforcenent
16 official of another state, the court shall forward a certified
17 copy of those records.

18 SUBCHAPTER B

19 JURI SDI CT1 ON
20 Sec.
21 5421. Initial child custody jurisdiction.
22 5422. Exclusive, continuing jurisdiction.
23 5423. Jurisdiction to nodify determ nation.
24 5424, Tenporary emnergency jurisdiction.
25 5425. Notice; opportunity to be heard; joinder.
26 5426. Sinmultaneous proceedings.
27 5427. Inconvenient forum
28 5428. Jurisdiction declined by reason of conduct.
29 5429. Information to be submtted to court.

30 5430. Appearance of parties and child.
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8§ 5421. Initial child custody jurisdiction.

(a) GCeneral rule.--Except as otherw se provided in section
5424 (relating to tenmporary emergency jurisdiction), a court of
this Cormonweal th has jurisdiction to make an initial child
custody determ nation only if:

(1) this Commnwealth is the home state of the child on
the date of the commencenent of the proceeding, or was the
hone state of the child within six nonths before the
commencenent of the proceeding and the child is absent from
this Cormonweal th but a parent or person acting as a parent
continues to live in this Commonweal t h;

(2) a court of another state does not have jurisdiction
under paragraph (1), or a court of the honme state of the
child has declined to exercise jurisdiction on the ground
that this Conmonwealth is the nore appropriate forum under
section 5427 (relating to inconvenient forun) or 5428
(relating to jurisdiction declined by reason of conduct),
and:

(i) the child and the child' s parents, or the child
and at | east one parent or a person acting as a parent,

have a significant connection with this Conmonweal t h

ot her than mere physical presence; and

(ii) substantial evidence is available in this

Commonweal th concerning the child' s care, protection,

trai ning and personal relationships;

(3) all courts having jurisdiction under paragraph (1)
or (2) have declined to exercise jurisdiction on the ground
that a court of this Commonwealth is the nore appropriate
forumto determ ne the custody of the child under section

5427 or 5428; or
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(4) no court of any other state would have jurisdiction

under the criteria specified in paragraph (1), (2) or (3).

(b) Exclusive jurisdictional basis.--Subsection (a) is the
excl usive jurisdictional basis for making a child custody
determ nation by a court of this Comobnweal th

(c) Physical presence and personal jurisdiction
unnecessary. - - Physi cal presence of or personal jurisdiction over
a party or a child is not necessary or sufficient to nmake a
child custody determ nation.

8§ 5422. Exclusive, continuing jurisdiction.

(a) GCeneral rule.--Except as otherw se provided in section
5424 (relating to tenmporary emergency jurisdiction), a court of
this Commonweal th which has nmade a child custody determ nation
consi stent with section 5421 (relating to initial child custody
jurisdiction) or section 5423 (relating to jurisdiction to
nodi fy determ nation) has exclusive, continuing jurisdiction
over the determ nation until:

(1) a court of this Comonweal th determ nes that neither

the child, nor the child and one parent, nor the child and a

person acting as a parent have a significant connection with

this Cormonweal th and that substantial evidence is no |onger
avai lable in this Commonweal th concerning the child' s care,
protection, training and personal relationships; or

(2) a court of this Commonwealth or a court of another
state determnes that the child, the child' s parents and any
person acting as a parent do not presently reside in this

Conmonweal t h.

(b) Modification where court does not have excl usive,
continuing jurisdiction.--A court of this Commonweal th whi ch has

made a child custody determ nati on and does not have excl usive,
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continuing jurisdiction under this section may nodify that
determnation only if it has jurisdiction to nake an initial
determ nati on under section 5421.

8§ 5423. Jurisdiction to nodify determ nation.

Except as otherw se provided in section 5424 (relating to
tenporary energency jurisdiction), a court of this Comobnweal th
may not nodify a child custody determ nati on made by a court of
anot her state unless a court of this Conmmonweal th has
jurisdiction to make an initial determ nation under section 5421
(a)(1) or (2) (relating to initial child custody jurisdiction)
and:

(1) the court of the other state determnes it no | onger

has excl usive, continuing jurisdiction under section 5422

(relating to exclusive, continuing jurisdiction) or that a

court of this Commonweal th woul d be a nore conveni ent forum

under section 5427 (relating to inconvenient forun); or

(2) a court of this Comonwealth or a court of the other
state determnes that the child, the child' s parents and any
person acting as a parent do not presently reside in the

ot her state.

8§ 5424. Tenporary energency jurisdiction.

(a) GCeneral rule.--A court of this Conmmonweal th has
tenporary energency jurisdiction if the child is present in this
Commonweal th and the child has been abandoned or it is necessary
in an energency to protect the child because the child or a
sibling or parent of the child is subjected to or threatened
with m streatnment or abuse.

(b) No previous custody determ nation or proceeding.--If
there is no previous child custody determ nation that is

entitled to be enforced under this chapter and a child custody
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proceedi ng has not been commenced in a court of a state having
jurisdiction under sections 5421 (relating to initial child
custody jurisdiction) through 5423 (relating to jurisdiction to
nodi fy determ nation), a child custody determ nati on nade under
this section remains in effect until an order is obtained froma
court of a state having jurisdiction under sections 5421 through
5423. |If a child custody proceedi ng has not been or is not
commenced in a court of a state having jurisdiction under
sections 5421 through 5423, a child custody determ nation nmade
under this section becones a final determnation if it so

provi des and this Conmonweal th becones the honme state of the
chi I d.

(c) Previous custody determ nation or proceeding.--1f there
is a previous child custody determnation that is entitled to be
enforced under this chapter or a child custody proceedi ng has
been conmenced in a court of a state having jurisdiction under
sections 5421 through 5423, any order issued by a court of this
Commonweal th under this section nust specify in the order a
period that the court considers adequate to all ow the person
seeking an order to obtain an order fromthe state having
jurisdiction under sections 5421 through 5423. The order issued
in this Coommonwealth remains in effect until an order is
obtained fromthe other state within the period specified or the
period expires.

(d) Mandatory communi cati on between courts.--A court of this
Commonweal th whi ch has been asked to make a child custody
determ nati on under this section, upon being infornmed that a
child custody proceedi ng has been conmmenced in or a child
cust ody determ nati on has been nmade by a court of a state having

jurisdiction under sections 5421 through 5423, shall imediately
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1 communicate with the other court. A court of this Conmonweal th
2 which is exercising jurisdiction pursuant to sections 5421

3 through 5423, upon being informed that a child custody

4 proceedi ng has been commenced in or a child custody

5 determ nation has been made by a court of another state under a
6 statute simlar to this section, shall imrediately conmmunicate
7 wth the court of that state to resolve the enmergency, protect
8 the safety of the parties and the child and determ ne a period
9 for the duration of the tenporary order.

10 § 5425. Notice; opportunity to be heard; joinder.

11 (a) GCeneral rule.--Before a child custody determ nation is
12 nmade under this chapter, notice and an opportunity to be heard
13 in accordance with the standards of section 5408 (relating to
14 notice to persons outside Commonweal th) nust be given to al

15 persons entitled to notice under the laws of this Comobnweal th
16 as in child custody proceedi ngs between residents of this

17 Commonweal t h, any parent whose parental rights have not been
18 previously term nated and any person havi ng physi cal custody of
19 the child.
20 (b) Lack of notice or opportunity to be heard.--This chapter
21 does not govern the enforceability of a child custody
22 determ nation nmade without notice or any opportunity to be
23 heard.
24 (c) Joinder and intervention.--The obligation to join a
25 party and the right to intervene as a party in a child custody
26 proceedi ng under this chapter are governed by the laws of this
27 Comonweal th as in child custody proceedi ngs between residents
28 of this Commonweal t h.
29 § 5426. Sinmultaneous proceedi ngs.
30 (a) GCeneral rule.--Except as otherw se provided in section
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5424 (relating to tenmporary emergency jurisdiction), a court of
this Commonweal th may not exercise its jurisdiction under this
subchapter if, at the time of the commencenent of the
proceedi ng, a proceedi ng concerning the custody of the child has
been conmenced in a court of another state having jurisdiction
substantially in conformty with this chapter, unless the
proceedi ng has been termnated or is stayed by the court of the
ot her state because a court of this Commonwealth is a nore
conveni ent forum under section 5427 (relating to inconvenient
forum.

(b) Stay; communication with other court.--Except as
ot herwi se provided in section 5424, a court of this
Commonweal t h, before hearing a child custody proceeding, shal
exam ne the court documents and ot her information supplied by
the parties pursuant to section 5429 (relating to information to
be submtted to court). If the court determnes that a child
cust ody proceedi ng has been comrenced in a court in another
state having jurisdiction substantially in accordance with this
chapter, the court of this Commonweal th shall stay its
proceedi ng and communicate with the court of the other state. If
the court of the state having jurisdiction substantially in
accordance with this chapter does not determ ne that the court
of this Comonwealth is a nore appropriate forum the court of
this Commonweal th shall dism ss the proceeding.

(c) Mdification.--In a proceeding to nodify a child custody
determ nation, a court of this Commonweal th shall determ ne
whet her a proceeding to enforce the determ nati on has been
commenced in another state. If a proceeding to enforce a child
cust ody determ nati on has been commenced in another state, the

court may:
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(1) stay the proceeding for nodification pending the
entry of an order of a court of the other state enforcing,
stayi ng, denying or dism ssing the proceeding for
enf or cement ;
(2) enjoin the parties fromcontinuing with the
proceedi ng for enforcenent; or
(3) proceed with the nodification under conditions it
consi ders appropri ate.
8§ 5427. Inconvenient forum

(a) GCeneral rule.--A court of this Conmonweal th which has
jurisdiction under this chapter to nmake a child custody
determi nation nmay decline to exercise its jurisdiction at any
time if it determines that it is an inconvenient forum under the
circunstances and that a court of another state is a nore
appropriate forum The issue of inconvenient forum may be raised
upon notion of a party, the court's own notion or request of
anot her court.

(b) Factors.--Before determ ning whether it is an
i nconveni ent forum a court of this Commonweal th shall consider
whether it is appropriate for a court of another state to
exercise jurisdiction. For this purpose, the court shall allow
the parties to submt information and shall consider al
rel evant factors, including:

(1) whether domestic violence has occurred and is |ikely
to continue in the future and which state coul d best protect
the parties and the child;

(2) the length of time the child has resided outside
t hi s Commonweal t h;

(3) the distance between the court in this Commonweal th

and the court in the state that would assume jurisdiction;
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(4) the relative financial circunstances of the parties;

(5) any agreenent of the parties as to which state
shoul d assune jurisdiction;

(6) the nature and |ocation of the evidence required to
resolve the pending litigation, including testinony of the
chi l d;

(7) the ability of the court of each state to decide the
i ssue expeditiously and the procedures necessary to present
t he evi dence; and

(8) the famliarity of the court of each state with the
facts and issues in the pending litigation.

(c) Stay.--If a court of this Commonweal th determ nes that
it is an inconvenient forumand that a court of another state is
a nore appropriate forum it shall stay the proceedi ngs upon
condition that a child custody proceeding be pronptly comrenced
i n anot her designated state and may i npose any other condition
the court considers just and proper.

(d) Jurisdiction declined.--A court of this Comonweal th may
decline to exercise its jurisdiction under this chapter if a
child custody determ nation is incidental to an action for
di vorce or another proceeding while still retaining jurisdiction
over the divorce or other proceeding.

8§ 5428. Jurisdiction declined by reason of conduct.

(a) GCeneral rule.--Except as otherw se provided in section
5424 (relating to tenmporary enmergency jurisdiction) or by other
| aws of this Commonweal th, if a court of this Commonweal th has
jurisdiction under this chapter because a person seeking to
invoke its jurisdiction has engaged in unjustifiable conduct,
the court shall decline to exercise its jurisdiction unless:

(1) the parents and all persons acting as parents have

20030S0275B0465 - 38 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

acqui esced in the exercise of jurisdiction;

(2) a court of the state otherwi se having jurisdiction
under sections 5421 (relating to initial child custody
jurisdiction) through 5423 (relating to jurisdiction to
nodi fy determ nation) determ nes that this Comopnwealth is a
nore appropriate forum under section 5427 (relating to
i nconveni ent forum; or

(3) no court of any other state would have jurisdiction
under the criteria specified in sections 5421 through 5423.
(b) Jurisdiction declined; renmedy.--1f a court of this

Commonweal th declines to exercise its jurisdiction pursuant to
subsection (a), it may fashion an appropriate renedy to ensure
the safety of the child and prevent a repetition of the
unjustifiable conduct, including staying the proceeding until a
child custody proceeding is comrenced in a court having
jurisdiction under sections 5421 through 5423.

(c) Jurisdiction declined, expenses.--If a court disn sses a
petition or stays a proceedi ng because it declines to exercise
its jurisdiction pursuant to subsection (a), it shall assess
agai nst the party seeking to invoke its jurisdiction necessary
and reasonabl e expenses, including costs, comunication
expenses, attorney fees, investigative fees, expenses for
Wi t nesses, travel expenses and child care during the course of
t he proceedi ngs unless the party fromwhom fees are sought
establishes that the assessnent would be clearly inappropriate.
The court nay not assess fees, costs or expenses against this
Commonweal th unl ess authorized by | aw other than this chapter.
8§ 5429. Information to be submtted to court.

(a) GCeneral rule.--Subject to the rules set forth in Chapter

53 (relating to child custody) providing for the confidentiality
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of procedures, addresses and other identifying information in a
child custody proceedi ng, each party in its first pleading or in
an attached affidavit shall give information, if reasonably
ascertainabl e, under oath as to the child s present address or
wher eabouts, the places where the child has lived during the

| ast five years and the names and present addresses of the
persons with whomthe child has lived during that period. The

pl eadi ng or affidavit nust state whether the party:

(1) bhas participated as a party or witness or in any
ot her capacity in any other proceedi ng concerning the custody
of or visitation with the child and, if so, identify the
court, the case nunber and the date of the child custody
determi nation, if any;

(2) knows of any proceeding that could affect the
current proceedi ng, including proceedings for enforcenent and
proceedi ngs relating to donmestic violence, protective orders,
term nation of parental rights and adoptions, and, if so,
identify the court, the case nunber and the nature of the
proceedi ng; and

(3) knows the names and addresses of any person not a
party to the proceedi ng who has physical custody of the child
or clainms rights of I|egal custody or physical custody of or
visitation with the child and, if so, the nanes and addresses
of those persons.

(b) Stay.--If the information required by subsection (a) is
not furnished, the court, upon notion of a party or its own
notion, may stay the proceeding until the information is
f urni shed.

(c) Additional information.--1f the declaration as to any of

the itens described in subsection (a)(1) through (3) is in the
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affirmative, the declarant shall give additional informtion
under oath as required by the court. The court may exam ne the
parties under oath as to details of the information furnished
and other matters pertinent to the court's jurisdiction and the
di sposition of the case.

(d) Duty to disclose other proceedings.--Each party has a
continuing duty to informthe court of any proceeding in this
Commonweal th or any other state that could affect the current
pr oceedi ng.

(e) Ildentifying information.--If a party alleges in an
affidavit or a pleading under oath that the health, safety or
liberty of a party or child would be jeopardi zed by disclosure
of identifying information, the information nust be seal ed and
may not be disclosed to the other party or the public unless the
court orders the disclosure to be nade after a hearing in which
the court takes into consideration the health, safety or liberty
of the party or child and determ nes that the disclosure is in
the interest of justice.

8§ 5430. Appearance of parties and child.

(a) GCeneral rule.--In a child custody proceeding in this
Commonweal th, the court may order a party to the proceedi ng who
is in this Coomonwealth to appear before the court in person
with or without the child. The court may order any person who is
in this Comopnweal th and who has physical custody or control of
the child to appear in person with the child.

(b) Party outside this Coomonwealth.--1f a party to a child
cust ody proceedi ng whose presence is desired by the court is
outside this Commobnweal th, the court may order that a notice
gi ven pursuant to section 5408 (relating to notice to persons

out si de Commonweal th) include a statenment directing the party to
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appear in person with or without the child and inform ng the
party that failure to appear may result in a decision adverse to
the party.

(c) Personal safety.--The court nay enter any orders
necessary to ensure the safety of the child and of any person
ordered to appear under this section.

(d) Expenses.--If a party to a child custody proceedi ng who
is outside this Conmonwealth is directed to appear under
subsection (b) or desires to appear personally before the court
with or without the child, the court nmay require another party
to pay reasonabl e and necessary travel and other expenses of the
party so appearing and of the child.

SUBCHAPTER C
ENFORCEMENT
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5443. Duty to enforce.
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5456. Role of |aw enforcenent.
5457. Costs and expenses.
8§ 5441. Definitions.

The foll ow ng words and phrases when used in this subchapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Petitioner.” A person who seeks enforcenent of an order for
return of a child under the Hague Convention on the G vil
Aspects of International Child Abduction or enforcenent of a
child custody determ nation.

"Respondent."” A person agai nst whom a proceedi ng has been
commenced for enforcement of an order for return of a child
under the Hague Convention on the G vil Aspects of International
Chi |l d Abduction or enforcenment of a child custody determ nation.
8§ 5442. Enforcenent under Hague Conventi on.

Under this subchapter a court of this Comonweal th may
enforce an order for the return of the child made under the
Hague Convention on the Civil Aspects of International Child
Abduction as if it were a child custody determ nation.

§ 5443. Duty to enforce.

(a) GCeneral rule.--A court of this Conmonweal th shal
recogni ze and enforce a child custody determ nation of a court
of another state if the latter court exercised jurisdiction in
substantial conformty with this chapter or the determ nation
was nmade under factual circunstances neeting the jurisdictional
standards of this chapter and the determ nation has not been
nodi fied in accordance with this chapter

(b) Renedies.--A court of this Commonweal th may utilize any
remedy avail abl e under other |aws of this Conmmonwealth to

enforce a child custody determ nati on nade by a court of another
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1 state. The renedies provided in this subchapter are cunul ative

2 and do not affect the availability of other renmedies to enforce
3 a child custody determ nation.

4 § 5444, Tenporary visitation.

5 (a) General rule.--A court of this Commonweal th which does

6 not have jurisdiction to nodify a child custody determ nation

7 may issue a tenporary order enforcing:

8 (1) a visitation schedule nade by a court of another

9 state; or

10 (2) the visitation provisions of a child custody

11 determ nati on of another state that does not provide for a

12 specific visitation schedul e.

13 (b) Tinme to obtain permanent change in visitation.--If a

14 court of this Conmmonweal th nmakes an order under subsection

15 (a)(2), it shall specify in the order a period that it considers
16 adequate to allow the petitioner to obtain an order froma court
17 having jurisdiction under the criteria specified in Subchapter B
18 (relating to jurisdiction). The order remains in effect until an
19 order is obtained fromthe other court or the period expires.
20 8§ 5445. Registration of child custody determ nation.
21 (a) GCeneral rule.--A child custody determ nation issued by a
22 court of another state nay be registered in this Commonweal t h,
23 with or without a simnultaneous request for enforcenent, by
24 sending to the appropriate court in this Conmonwealt h:
25 (1) a letter or other docunent requesting registration;
26 (2) two copies, including one certified copy, of the
27 determ nati on sought to be registered and a statenent under
28 penalty of perjury that to the best of the know edge and
29 belief of the person seeking registration the order has not
30 been nodified; and
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1 (3) except as otherwi se provided in section 5429

2 (relating to information to be submitted to court), the nane
3 and address of the person seeking registration and any parent
4 or person acting as a parent who has been awarded custody or
5 visitation in the child custody determ nation sought to be

6 regi st ered.

7 (b) Duties of registering court.--On receipt of the

8 docunents required by subsection (a), the registering court

9 shall:

10 (1) <cause the determnation to be filed as a foreign

11 j udgnment, together with one copy of any acconpanyi ng

12 docunents and i nformation, regardless of their form and

13 (2) serve notice upon the persons named pursuant to

14 subsection (a)(3) and provide themw th an opportunity to

15 contest the registration in accordance with this section.

16 (c) Notice.--The notice required by subsection (b)(2) mnust

17 state that:

18 (1) a registered determnation is enforceable as of the
19 date of the registration in the sane manner as a

20 determi nation issued by a court of this Commonweal t h;

21 (2) a hearing to contest the validity of the registered
22 determ nati on nust be requested within 20 days after service
23 of notice; and

24 (3) failure to contest the registration will result in
25 confirmation of the child custody determ nati on and precl ude
26 further contest of that determ nation with respect to any

27 matter that could have been asserted.

28 (d) Contest over validity of registered order.--A person

29 seeking to contest the validity of a registered order nust
30 request a hearing within 20 days after service of the notice. At
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that hearing, the court shall confirmthe registered order
unl ess the person contesting registration establishes that:
(1) the issuing court did not have jurisdiction under
Subchapter B (relating to jurisdiction);
(2) the child custody determ nation sought to be
regi stered has been vacated, stayed or nodified by a court
having jurisdiction to do so under Subchapter B; or
(3) the person contesting registration was entitled to
notice, but notice was not given in accordance with the
standards of section 5408 (relating to notice to persons
out si de Commonweal th), in the proceedi ngs before the court
that issued the order for which registration is sought.

(e) Failure to contest.--1f a tinely request for a hearing
to contest the validity of the registration is not nmade, the
registration is confirmed as a natter of |aw and the person
requesting registration and all persons served nmust be notified
of the confirmation.

(f) Res judicata.--Confirmation of a registered order,
whet her by operation of |aw or after notice and heari ng,
precl udes further contest of the order with respect to any
matter that could have been asserted at the tine of
regi stration.

8§ 5446. Enforcenent of registered determ nation.

(a) GCeneral rule.--A court of this Comonweal th may grant
any relief normally avail able under the laws of this
Commonweal th to enforce a registered child custody determ nation
made by a court of another state.

(b) Modification.--A court of this Conmonweal th shal
recogni ze and enforce, but may not nodify, except in accordance

wi th Subchapter B (relating to jurisdiction), a registered child
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custody determ nation of a court of another state.
8 5447. Sinmul taneous proceedi ngs.

If a proceeding for enforcenent under this subchapter is
comenced in a court of this Commonweal th and the court
determ nes that a proceeding to nodify the determination is
pending in a court of another state having jurisdiction to
nodi fy the determ nati on under Subchapter B (relating to
jurisdiction), the enforcing court shall i mrediately conmunicate
with the nodifying court. The proceedi ng for enforcenent
continues unless the enforcing court, after consultation with
the nodi fying court, stays or dism sses the proceeding.
8§ 5448. Expedited enforcenent of child custody determ nation.

(a) Verification.--A petition under this subchapter nust be
verified. Certified copies of all orders sought to be enforced
and of any order confirmng registration nust be attached to the
petition. A copy of a certified copy of an order may be attached
i nstead of the original.

(b) Petition.--A petition for enforcenent of a child custody
determ nati on nust state:

(1) whether the court that issued the determ nation
identified the jurisdictional basis it relied upon in
exercising jurisdiction and, if so, what the basis was;

(2) whether the determ nation for which enforcenent is
sought has been vacated, stayed or nodified by a court whose
deci sion nmust be enforced under this chapter and, if so,
identify the court, the case nunber and the nature of the
pr oceedi ng;

(3) whether any proceedi ng has been commenced that coul d
affect the current proceeding, including proceedings relating

to domestic violence, protective orders, termnation of
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parental rights and adoptions and, if so, identify the court,

t he case nunber and the nature of the proceeding;

(4) the present physical address of the child and the
respondent, if known;

(5) whether relief in addition to the inmediate physi cal
custody of the child and attorney fees is sought, including a
request for assistance fromlaw enforcenent officials and, if
so, the relief sought; and

(6) if the child custody determ nation has been
regi stered and confirmed under section 5445 (relating to
regi stration of child custody determ nation), the date and
pl ace of registration.

(c) Hearing.--Upon the filing of a petition, the court shal
i ssue an order directing the respondent to appear in person with
or without the child at a hearing and nay enter any order
necessary to ensure the safety of the parties and the child. The
heari ng nmust be held on the next judicial day after service of
the order unless that date is inpossible. In that event, the
court shall hold the hearing on the first judicial day possible.
The court nay extend the date of hearing at the request of the
petitioner.

(d) Contest over validity of custody determ nation.--An
order issued under subsection (c) nust state the tinme and pl ace
of the hearing and advi se the respondent that at the hearing the
court will order that the petitioner may take inmedi ate physi cal
custody of the child and the paynent of fees, costs and expenses
under section 5452 (relating to costs, fees and expenses) and
may schedule a hearing to determ ne whether further relief is
appropriate unless the respondent appears and establishes that:

(1) the child custody determ nation has not been
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regi stered and confirmed under section 5445 and that:
(i) the issuing court did not have jurisdiction
under Subchapter B (relating to jurisdiction);
(ii) the child custody determ nation for which
enforcenent is sought has been vacated, stayed or
nodi fied by a court having jurisdiction to do so under
Subchapter B; or
(ti1) the respondent was entitled to notice, but
notice was not given in accordance with the standards of
section 5408 (relating to notice to persons outside
Commonweal th), in the proceedi ngs before the court that
i ssued the order for which enforcenent is sought; or
(2) the child custody determ nation for which
enforcenent is sought was registered and confirnmed under
section 5444 (relating to tenporary visitation), but has been
vacat ed, stayed or nodified by a court of a state having

jurisdiction to do so under Subchapter B
8§ 5449. Service of petition and order.

Except as otherw se provided in section 5451 (relating to
warrant to take physical custody of child), the petition and
order nmust be served by any nethod authorized by the | aws of
this Cormonweal th upon respondent and any person who has
physi cal custody of the child.

§ 5450. Hearing and order.

(a) GCeneral rule.--Unless the court issues a tenporary
energency order pursuant to section 5424 (relating to tenporary
energency jurisdiction), upon a finding that a petitioner is
entitled to i medi ate physical custody of the child, the court
shall order that the petitioner nay take i mMmedi ate physi cal

custody of the child unless the respondent establishes that:
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1 (1) the child custody determ nation has not been

2 regi stered and confirmed under section 5445 (relating to

3 regi stration of child custody determ nation) and that:

4 (i) the issuing court did not have jurisdiction

5 under Subchapter B (relating to jurisdiction);

6 (ii) the child custody determ nation for which

7 enforcenent is sought has been vacated, stayed or

8 nodi fied by a court of a state having jurisdiction to do
9 so under Subchapter B; or

10 (ti1) the respondent was entitled to notice, but

11 notice was not given in accordance with the standards of
12 section 5408 (relating to notice to persons outside

13 Commonweal th), in the proceedi ngs before the court that
14 i ssued the order for which enforcenment is sought; or

15 (2) the child custody determ nation for which

16 enforcenent is sought was registered and confirnmed under

17 section 5445 but has been vacated, stayed or nodified by a
18 court of a state having jurisdiction to do so under

19 Subchapter B
20 (b) Costs, fees and expenses.--The court shall award the
21 costs, fees and expenses authorized under section 5452 (relating
22 to costs, fees and expenses) and may grant additional relief,
23 including a request for the assistance of |aw enforcenent
24 officials, and set a further hearing to determ ne whet her
25 additional relief is appropriate.
26 (c) Refusal to testify.--1f a party called to testify
27 refuses to answer on the ground that the testinmony may be self-
28 incrimnating, the court nmay draw an adverse inference fromthe
29 refusal
30 (d) Spousal privilege unavail able.--A privilege agai nst
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di scl osure of conmuni cati ons between spouses and a defense of
immunity based on the relationship of husband and wi fe or parent
and child may not be invoked in a proceedi ng under this
subchapt er

8§ 5451. Warrant to take physical custody of child.

(a) General rule.--Upon the filing of a petition seeking
enforcenent of a child custody determ nation, the petitioner may
file a verified application for the issuance of a warrant to
t ake physical custody of the child if the child is inmediately
likely to suffer serious physical harmor be renoved fromthis
Commonweal t h.

(b) Petition.--If the court, upon the testinony of the
petitioner or other witness, finds that the child is iminently
likely to suffer serious physical harmor be renoved fromthis
Commonweal th, it may issue a warrant to take physical custody of
the child. The petition nmust be heard on the next judicial day
after the warrant is executed unless that date is inpossible. In
that event, the court shall hold the hearing on the first
judicial day possible. The application for the warrant nust
include the statenments required by section 5448(b) (relating to
expedi ted enforcenment of child custody determ nation).

(c) Warrant.--A warrant to take physical custody of a child
must :

(1) recite the facts upon which a conclusion of inmm nent
serious physical harmor renmoval fromthe jurisdiction is
based;

(2) direct law enforcenent officers to take physical
custody of the child i medi ately; and

(3) provide for the placenment of the child pending final

relief.
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(d) Tinme of service.--The respondent nust be served with the
petition, warrant and order inmmediately after the child is taken
i nt o physical custody.

(e) Enforcenent.--A warrant to take physical custody of a
child is enforceabl e throughout this Commonweal th. If the court
finds on the basis of the testinony of the petitioner or other
witness that a less intrusive remedy is not effective, it may
aut horize | aw enforcenent officers to enter private property to
t ake physical custody of the child. If required by exigent
ci rcunst ances of the case, the court may authorize | aw
enforcenent officers to make a forcible entry at any hour

(f) Appearance of child.--The court may inpose conditions
upon placenment of a child to ensure the appearance of the child
and the child' s custodian.

8§ 5452. Costs, fees and expenses.

(a) GCeneral rule.--The court shall award the prevailing
party, including a state, necessary and reasonabl e expenses
incurred by or on behalf of the party, including costs,
communi cati on expenses, attorney fees, investigative fees,
expenses for w tnesses, travel expenses and child care during
the course of the proceedings, unless the party from whom f ees
or expenses are sought establishes that the award woul d be
clearly inappropriate.

(b) Assessnent against a state.--The court may not assess
fees, costs or expenses against a state unless authorized by |aw
ot her than this chapter
8§ 5453. Recognition and enforcenent.

A court of this Commonweal th shall accord full faith and
credit to an order issued by another state and consistent wth

this chapter which enforces a child custody determ nation by a
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court of another state unless the order has been vacated, stayed
or nodified by a court having jurisdiction to do so under
Subchapter B (relating to jurisdiction).

§ 5454. Appeal s.

An appeal may be taken froma final order in a proceeding
under this subchapter in accordance with expedited appellate
procedures in other civil cases. Unless the court enters a
tenporary energency order under section 5424 (relating to
tenporary energency jurisdiction), the enforcing court may not
stay an order enforcing a child custody determ nation pending
appeal .

5455. Role of prosecutor or public official.

(a) GCeneral rule.--1n a case arising under this chapter or
i nvol vi ng the Hague Convention on the G vil Aspects of
International Child Abduction, the prosecutor or other
appropriate public official may take any |awful action,
including resort to a proceedi ng under this subchapter or any
ot her available civil proceeding to |locate a child, obtain the
return of a child or enforce a child custody determ nation if
there is:

(1) an existing child custody determ nation;

(2) a request to do so froma court in a pending child
cust ody proceedi ng;

(3) a reasonable belief that a crimnal statute has been

vi ol ated; or

(4) a reasonable belief that the child has been
wongfully renoved or retained in violation of the Hague

Convention on the Cvil Aspects of International Child

Abduct i on.

(b) Authority.--A prosecutor or appropriate public official
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acting under this section acts on behalf of the court and may
not represent any party.
§ 5456. Role of |aw enforcenent.

At the request of a prosecutor or other appropriate public
of ficial acting under section 5455 (relating to role of
prosecutor or public official), a |law enforcenent officer may
take any |lawful action reasonably necessary to |ocate a child or
a party and assist a prosecutor or appropriate public official
with responsibilities under section 5455.

§ 5457. Costs and expenses.

If the respondent is not the prevailing party, the court may
assess agai nst the respondent all direct expenses and costs
incurred by the prosecutor or other appropriate public official
and | aw enforcenent officers under section 5455 (relating to
role of prosecutor or public official) or 5456 (relating to role
of | aw enforcenent).

SUBCHAPTER D
| NTRASTATE APPLI CATI ON
Sec.
5471. Intrastate application.
8§ 5471. Intrastate application.

The provisions of this chapter allocating jurisdiction and
functi ons between and anong courts of different states shal
al so allocate jurisdiction and functions between and anong the
courts of common pleas of this Commonweal t h.

SUBCHAPTER E
M SCELLANEQUS PROVI SI ONS
Sec.
5481. Application and construction.

5482. Severability.
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8§ 5481. Application and construction.
In applying and construing this chapter, consideration nust
be given to the need to pronote uniformty of the law with

respect to its subject matter anpong states that enact it.

1

2

3

4

5 § 5482. Severability.
6 If any provision of this chapter or its application to any

7 person or circunstance is held invalid, the invalidity does not
8 affect other provisions or applications of this chapter which

9 can be given effect without the invalid provision or

10 application, and to this end the provisions of this chapter are
11 severable.

12 Section 3. A proceeding under 23 Pa.C. S. Ch. 53 which was
13 commenced before the effective date of this act is governed by

14 the law in effect at the tine the proceeding was initiated.

15 Section 4. This act shall take effect in 60 days.
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