HOUSE AVENDED
PRI OR PRINTER S NOS. 94, 821, 1847 PRINTER S NO. 1939

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 95 =5

| NTRODUCED BY GREENLEAF, LEMMOND, TARTAGLI ONE AND THOVPSON
JANUARY 29, 2003

AS RE- REPORTED FROM COW TTEE ON APPROPRI ATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, NOVEMBER 15, 2004

QOWOO~NOUIRARWNE

N R R R R R R R R R R
o O 0o N o o~ W ON R

AN ACT

Anmendi ng Fitle TITLES 20 ( DECEDENTS, ESTATES AND FI DUCI ARI ES) <—
AND 23 (Donestic Rel ations) of the Pennsyl vania Consoli dat ed
St at ut es, FURTHER PROVI DI NG FOR RI GHT OF SURVI VI NG SPOUSE TO <—
ELECTI VE SHARE; further defining "separate and apart"™ for
pur poses of divorce; providing for premarital agreenents;
further providing for decree of court in actions for divorce;
further defining "marital property" for purposes of certain
property rights; and further providing for equitable division
of marital property, for disposition of property to defeat
obligations and for statenent of reasons for distribution.
The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

" .o . -
3463t TFitle-23—otthe Pennsybvanta—Consol+dated—Statutes—+s
arended—to—read:-

SECTION 1. SECTION 2203(A) OF TITLE 20 OF THE PENNSYLVAN A <—
CONSOLI DATED STATUTES IS AMENDED AND THE SECTI ON | S AMENDED BY
ADDI NG A SUBSECTI ON TO READ
§ 2203. RIGHT OF ELECTI ON, RESI DENT DECEDENT.

(A) PROPERTY SUBJECT TO ELECTI ON. - -[ WHEN] EXCEPT_AS PROVI DED




1

N SUBSECTION (C), WHEN A MARRI ED PERSON DOM CI LED IN THI S

2 COWONVWEALTH DIES, H' S SURVI VI NG SPOUSE HAS A RI GHAT TO AN

3 ELECTIVE SHARE OF ONE- TH RD OF THE FOLLOW NG PROPERTY:

4
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(1) PROPERTY PASSI NG FROM THE DECEDENT BY WLL OR
| NTESTACY.

(2) | NCOVE OR USE FOR THE REMAI NI NG LI FE OF THE SPOUSE
OF PROPERTY CONVEYED BY THE DECEDENT DURI NG THE MARRI AGE TO
THE EXTENT THAT THE DECEDENT AT THE TI ME OF H S DEATH HAD THE
USE OF THE PROPERTY OR AN | NTEREST IN OR PONER TO W THDRAW
THE | NCOVE THERECF.

(3) PROPERTY CONVEYED BY THE DECEDENT DURI NG HI S
LI FETI ME TO THE EXTENT THAT THE DECEDENT AT THE TIME OF H S
DEATH HAD A PONER TO REVOKE THE CONVEYANCE OR TO CONSUME,

I NVADE OR DI SPOSE OF THE PRI NCI PAL FOR H'S OAN BENEFI T.

(4) PROPERTY CONVEYED BY THE DECEDENT DURI NG THE
MARRI AGE TO H MSELF AND ANOTHER OR OTHERS W TH RI GHT OF
SURVI VORSHI P TO THE EXTENT OF ANY | NTEREST | N THE PROPERTY
THAT THE DECEDENT HAD THE POAER AT THE TI ME OF H S DEATH
UNI LATERALLY TO CONVEY ABSOLUTELY OR I N FEE.

(5) SURVI VORSHI P RI GHTS CONVEYED TO A BENEFI Cl ARY OF AN
ANNUI TY CONTRACT TO THE EXTENT | T WAS PURCHASED BY THE
DECEDENT DURI NG THE MARRI AGE AND THE DECEDENT WAS RECEI VI NG
ANNUI TY PAYMENTS THEREFROM AT THE TI ME OF H S DEATH.

(6) PROPERTY CONVEYED BY THE DECEDENT DURI NG THE
MARRI AGE AND WTHI N ONE YEAR OF HI S DEATH TO THE EXTENT THAT
THE AGGREGATE AMOUNT SO CONVEYED TO EACH DONEE EXCEEDS
$3, 000, VALUED AT THE TI ME OF CONVEYANCE.

N CONSTRU NG THI' S SUBSECTI ON, A PONER | N THE DECEDENT TO

29 W THDRAW | NCOVE OR PRI NCl PAL, OR A PONER | N ANY PERSON VWHOSE

30

I NTEREST | S NOT' ADVERSE TO THE DECEDENT TO DI STRI BUTE TO OR USE
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FOR THE BENEFI T OF THE DECEDENT ANY | NCOVE OR PRI NCl PAL, SHALL
BE DEEMED TO BE A POAER I N THE DECEDENT TO W THDRAW SO MJUCH OF
THE | NCOVE OR PRI NCI PAL AS | S SUBJECT TO SUCH PONER, EVEN THOUGH
SUCH | NCOVE OR PRI NCI PAL MAY BE DI STRI BUTED ONLY FOR SUPPCRT OR
OTHER PARTI CULAR PURPOSE OR ONLY I N LI M TED PERI CDI C AMOUNTS.

* * %

(C©)  NONAPPLI CABILITY.--PURSUANT TO 23 PA.C.S. 8 3323(D. 1)

(RELATI NG TO DECREE OF COURT), THI'S SECTION SHALL NOT APPLY I N

THE EVENT A MARRI ED PERSON DOM CILED IN TH S COMVONVEALTH DI ES

DURI NG THE COURSE OF DI VORCE PROCEEDI NGS, NO DECREE OF DI VORCE

HAS BEEN ENTERED PURSUANT TO 23 PA.C.S. 8§ 3323 AND GROUNDS HAVE

BEEN ESTABLI SHED AS PROVIDED IN 23 PA.C.S. 8 3323(Q.

SECTION 1.1. THE DEFI NI TI ON OF " SEPARATE AND APART" | N
SECTI ON 3103 OF TI TLE 23 IS AMENDED TO READ:
§ 3103. Definitions.

The foll ow ng words and phrases when used in this part shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

* * %

"Separate and apart." [Conplete cessation] Cessation of [any

and all] cohabitation, whether living in the sane residence or

not. In the event a conplaint in divorce is filed and served, it

shall be presuned that the parties commenced to |ive separate

and apart not later than the date that the conpl ai nt was served.

* * %

Section 2. Title 23 is anended by adding a section to read:

8 3106. Premarital agreenents.

(a) GCeneral rule.--The burden of proof to set aside a

prenmarital agreenent shall be upon the party all eging the

agreenent to be unenforceable. A prenmarital agreenment shall not
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be enforceable if the party seeking to set asi de the agreenent

proves, by clear and convi nci ng evi dence, that:

(1) the party did not execute the agreenent voluntarily:;

(2) the party, before execution of the agreenent:

(i) was not provided a fair and reasonabl e

di scl osure of the property or financial obligations of

the ot her party;

(ii) did not voluntarily and expressly waive, in

witing, any right to disclosure of the property or

financial obligations of the other party beyond the

di scl osure provi ded; and

(iii) did not have an adequate know edge of the

property or financial obligations of the other party.
n L d . t al L it hi
| ) I ) hall | d ) f thi
subsecti-on—shall—be unenforceable-

{¢)> (B) Definition.--As used in this section, the term
"prenarital agreenent" neans an aqgreenent regardingmatters
wi-thinthe jfurisdictionof the court—uynderthispart bet ween

prospecti ve spouses nmade in contenpl ati on of marri age and to be

effecti ve upon narri age.

Section 3. Sections 3323(c) and—{d), 3501(a) and 3502(a) of
Title 23 are anended and the sections are anended by addi ng
subsections to read:

§ 3323. Decree of court.

* x *

[(c) Bifurcation.--In the event that the court is unable for
any reason to determ ne and di spose of the matters provided for

in subsection (b) within 30 days after the report of the nmaster
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has been filed, it may enter a decree of divorce or annul ment.
Upon the request of either party and after a hearing, the court
may order alinony pendente |lite, reasonable counsel fees, costs
and expenses and may nake a tenporary order necessary to protect
the interests of the parties pending final disposition of the

matters in subsection (b).] <—

(c.1) Bifurcation.--Wth the consent of both parties, the

court may enter a decree of divorce or annul nent prior to the

final determ nati on and di sposition of the matters provi ded for

in subsection (b). In the absence of the consent of both

parties, the court may enter a decree of divorce or annul nent

prior to the final detern nation and di sposition of the natters

provided for in subsection (b) if:

(1) grounds have been established as provided in

subsection (qg); and

(2) the npving party has denpnstrated that:

(i) conpelling circunstances exist for the entry of

the decree of divorce or annul nent; and

(ii) sufficient econonic protecti ons have been

provided for the other party during the pendency of the

di sposition of the matters provided for in subsection

(b).

* * % <
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(d.1) Death of a party.--In the event one party dies during

the course of divorce proceedi ngs, no decree of divorce has been

entered and grounds have been established as provided in

subsection (q), the parties' econonic rights and obli gati ons

rat her than under 20 Pa.C.S. (relating to decedents, estates and

fiduciaries).

* * %

1
2
3
4
5 arising under the marriage shall be deternined under this part
6
7
8
9

(g) G ounds established. --For purposes of subsections (c.1)

10 and (d.1), grounds are established as foll ows:

11 (1) In the case of an action for divorce under section
12 3301(a) or (b) (relating to grounds for divorce), the court
13 adopts a report of the naster or nekes its own findings that
14 grounds for divorce exist.

15 (2) In the case of an action for divorce under section
16 3301(c), both parties have filed affidavits of consent.

17 (3) In the case of an action for divorce under section
18 3301(d), an affidavit has been filed and no counter-affidavit
19 has been filed or, if a counter-affidavit has been filed

20 denying the affidavit's avernents, the court determ nes that
21 the marriage is irretrievably broken and the parties have
22 lived separate and apart for at least two years at the tine
23 of the filing of the affidavit.

24 § 3501. Definitions.
25 (a) GCeneral rule.--As used in this chapter, "marital
26 property"” neans all property acquired by either party during the

27 marriage[, including the increase in value, prior to the date of

28 final separation,] and the increase in value of any nonmarital
29 property acquired pursuant to paragraphs (1) and (3)[, except:]

30 as neasured and determ ned under subsection (a.1). However,
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1 npnarital property does not include:

2 (1) Property acquired prior to marriage or property

3 acquired in exchange for property acquired prior to the

4 marri age.

5 (2) Property excluded by valid agreenment of the parties
6 entered into before, during or after the marri age.

7 (3) Property acquired by gift, except between spouses,

8 bequest, devise or descent or property acquired in exchange
9 for such property.

10 (4) Property acquired after final separation until the
11 date of divorce, except for property acquired in exchange for
12 marital assets.

13 (5) Property which a party has sold, granted, conveyed
14 or otherw se disposed of in good faith and for value prior to
15 the date of final separation

16 (6) Veterans' benefits exenpt fromattachnent, |evy or
17 sei zure pursuant to the act of Septenmber 2, 1958 (Public Law
18 85-857, 72 Stat. 1229), as anmended, except for those benefits
19 recei ved by a veteran where the veteran has waived a portion
20 of his mlitary retirement pay in order to receive veterans
21 conpensat i on.
22 (7) Property to the extent to which the property has
23 been nortgaged or otherw se encunbered in good faith for
24 value prior to the date of final separation
25 (8) Any paynent received as a result of an award or
26 settl enent for any cause of action or claimwhich accrued
27 prior to the marriage or after the date of final separation
28 regardl ess of when the paynment was received.
29 (a.1) Measuring and deternmining the increase in val ue of

30 nonmarital property.--The increase in value of any nonnarital
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property acquired pursuant to subsection (a)(1l) and (3) shall be

measured fromthe date of nmarriage or |later acquisition date to

either the date of final separation or the date as close to the

heari ng on equitable distribution as possi bl e, whi chever date

results in a |l esser increase. Any decrease in value of the

nonnmarital property of a party shall be offset agai nst any

increase in value of the nonnmarital property of that party.

However, a decrease in value of the nonmarital property of a

party shall not be offset against any i ncrease in value of the

nonnmarital property of the other party or agai nst any other

marital property subject to equitable division.

* * %

(c) Defined benefit retirenent plans.--Notw thstandi ng

subsections (a), (a.1l) and (b):

(1) In the case of the nmarital portion of a defined

benefit retirenent plan being distributed by neans of a

deferred distribution, the defined benefit plan shall be

all ocated between its nmarital and nonnmarital portions solely

by use of a coverture fraction. The denoni nator of the

coverture fraction shall be the nunber of nonths the enpl oyee

spouse worked to earn the total benefit and the nunerator

shall be the nunber of such nonths during which the parties

were married and not finally separated. The benefit to which

the coverture fraction is applied shall include al

post separ ati on enhancenents except for enhancenents ari sing

from postseparati on nonetary contri buti ons made by the

enpl oyee spouse, including the gain or | oss on such

contri buti ons.

(2) In the case of the nmarital portion of a defined

benefit retirenent plan being distributed by neans of an

20030S0095B1939 - 8 -
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i medi ate offset, the defined benefit plan shall be all ocated

between its marital and nonnmarital portions solely by use of

a coverture fraction. The denom nator of the coverture

fraction shall be the nunber of npbnths the enpl oyee spouse

worked to earn the accrued benefit as of a date as close to

the tine of trial as reasonably possi bl e and the nunerat or

shall be the nunber of such nonths during which the parties

were married and not finally separated. The benefit to which

the coverture fraction is applied shall include al

post separ ati on enhancenents up to a date as close to the tine

of trial as reasonably possi bl e except for enhancenents

arising from postseparati on nonetary contri buti ons nade by

t he enpl oyee spouse, including the gain or | 0oss on such

contri buti ons.

§ 3502. Equitable division of marital property.

(a) GCeneral rule.--[In] Upon the request of either party in

an action for divorce or annulnent, the court shall[, upon
request of either party,] equitably divide, distribute or
assign, in kind or otherwise, the marital property between the
parties without regard to marital m sconduct in such

[ proportions] percentages and in such manner as the court deens

just after considering all relevant factors[, including:]. The

court may consi der each nmarital asset or group of assets

i ndependently and apply a different percentage to each narital

asset or group of assets. Factors which are relevant to the

equi tabl e division of marital property include the foll ow ng:

(1) The length of the marri age.
(2) Any prior marriage of either party.
(3) The age, health, station, anmount and sources of

i ncome, vocational skills, enployability, estate, liabilities

20030S0095B1939 - 9 -
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and needs of each of the parties.

(4) The contribution by one party to the education,
training or increased earning power of the other party.

(5) The opportunity of each party for future
acqui sitions of capital assets and incone.

(6) The sources of income of both parties, including,
but not limted to, nmedical, retirenent, insurance or other
benefits.

(7) The contribution or dissipation of each party in the
acqui sition, preservation, depreciation or appreciation of
the marital property, including the contribution of a party
as honmemaker

(8) The value of the property set apart to each party.

(9) The standard of living of the parties established
during the marri age.

(10) The econom c circunstances of each party[,

i ncludi ng Federal, State and |local tax ramfications,] at the
time the division of property is to becone effective.

(10.1) The Federal, State and |local tax ranifications

associ ated with each asset to be divided, distributed or

assi gned, which ranmfications need not be i nmedi ate and

certain.

(10.2) The expense of sale, transfer or |iquidation

associated with a particul ar asset, whi ch expense need not be

i medi ate and certain.

(11) Wiether the party will be serving as the custodian

of any dependent m nor children.

* * %

(f) Partial distribution.--The court, upon the request of

either party, may at any stage of the proceedi ngs enter an order

20030S0095B1939 - 10 -
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providing for an interimpartial distribution or assignnent of

marital property.

Section 4. Sections 3505(d) and 3506 of Title 23 are anmended
to read:
§ 3505. Disposition of property to defeat obligations.

* x *

(d) Constructive trust for undisclosed assets.--If a party
fails to disclose information required by [subsection (b)]

general rule of the Suprene Court and in consequence thereof an

asset or assets with a fair market val ue of [$500] $1, 000 or
nore is omtted fromthe final distribution of property, the
party aggrieved by the nondi sclosure may at any tinme petition
the court granting the award to declare the creation of a
constructive trust as to all undisclosed assets for the benefit
of the parties and their m nor or dependent children, if any.

The party in whose nane the assets are held shall be decl ared

the constructive trustee unless the court designates a different

trustee, and the trust may include any terns and conditions the
court may determ ne. The court shall grant the petition upon a
finding of a failure to disclose the assets as required [under

subsection (b)] by general rule of the Suprene Court.

* * %

§ 3506. Statenent of reasons for distribution.
In an order made under this chapter for the distribution of

property, the court shall set forth the percentage of

distribution for each nmarital asset or group of assets and the

reason for the distribution ordered.
Section 5. This act shall apply as foll ows:
(1) The anmendnent of the definition of "separate and

apart” in 23 Pa.C. S. 8 3103 shall apply to conplaints served
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before, on or after the effective date of this paragraph.

(2) The addition of 23 Pa.C.S. 8§ 3106 shall apply to
premarital agreenents executed on or after the effective date
of this paragraph.

(3) The anmendnent or addition of 23 Pa.C. S. 8§ 3323(c)
and (c.1) shall apply to bifurcation proceedi ngs commenced on
or after the effective date of this paragraph.

(4) The anendnent or addition of 23—Pa—GC-S—8§3323(d) <—
and—(d—1)y 20 PA.C.S. § 2203(A) AND (C) AND 23 PA.C.S. § <
3323(D. 1) shall apply to the death of one of the parties on
or after the effective date of this paragraph | RRESPECTIVE OF <—
VWHETHER THE DI VORCE PROCEEDI NG WAS COMMENCED BEFORE, ON OR
AFTER THE EFFECTI VE DATE OF TH S PARAGRAPH

(5) The addition of 23 Pa.C. S. 8 3323(g) shall apply to
bi furcation proceedi ngs cormmenced on or after the effective
date of this paragraph and cases in which one of the parties

dies on or after the effective date of this paragraph. Fer <—

those—cases—uhder23Pa-GC-S—83323(g){3)wherethe—one—year
I hall_d : I I . had L |
| : I I . f the fil] :
the—atfdavit—

(6) The anmendnent or addition of 23 Pa.C. S. § 3501(a)(3)
and (a.1l) shall apply to all equitable distribution
proceedi ngs irrespective of whether the proceedi ng was
commenced before, on or after the effective date of this
par agr aph.

(7) The amendnent of 23 Pa.C S. § 3501(c) shall apply to
all equitable distribution proceedi ngs comrenced on or after

the effective date of this paragraph.
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(8) The anmendnent or addition of 23 Pa.C. S. 8§ 3502(a)

i ntroductory paragraph, (10.1) and (10.2) shall apply to al
equi tabl e distribution proceedings irrespective of whether
t he proceedi ng was conmenced before, on or after the
effective date of this paragraph.

(9) The addition of 23 Pa.C.S. 8 3502(f) shall apply to
al |l divorce proceedings irrespective of whether the action
was commenced before, on or after the effective date of this
par agr aph.

(10) The anendnment of 23 Pa.C. S. 8§ 3505(d) shall apply
to all equitable distribution proceedings irrespective of
whet her the proceedi ng was commenced before, on or after the
effective date of this paragraph.

(11) The anmendnment of 23 Pa.C. S. 8§ 3506 shall apply to
all orders made on or after the effective date of this
par agr aph.
Seetton—6—TFhis—aet—shatt—take—etfect—as—ftollows— <—

H—TFhe—addition—of 23 Pa—GC-S—8§5 3106—~shall—takeeffect
H—stx—ment-hs—

o . (2} of thi hall I ‘g . .
rent-hs—

3y—TFhe—renptnder—eoft—thi-s—aet—shatt—take—effeet—n-66
days—

SECTION 6. TH S ACT SHALL TAKE EFFECT I N 60 DAYS. <—
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