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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1670 %%

| NTRODUCED BY DERMODY, DeWEESE, VEON, HALUSKA, WASHI NGTOQON,
WALKO, LEVDANSKY, CGEORGE, THOVAS, PETRARCA, HORSEY,
YOUNGBLOOD AND TANGRETTI, JUNE 23, 2003

REFERRED TO COWM TTEE ON STATE GOVERNMENT, JUNE 23, 2003

AN ACT

1 Anending the act of April 9, 1929 (P.L.177, No.175), entitled

2 "An act providing for and reorgani zi ng the conduct of the

3 executive and admi nistrative work of the Commonweal th by the
4 Executive Departnment thereof and the adm nistrative

5 departnents, boards, conm ssions, and officers thereof,

6 i ncludi ng the boards of trustees of State Normal Schools, or
7 Teachers Col | eges; abolishing, creating, reorganizing or

8 aut hori zing the reorgani zation of certain admnistrative

9 departnments, boards, and conm ssions; defining the powers and
10 duties of the Governor and other executive and adm nistrative
11 of ficers, and of the several adm nistrative departnents,

12 boards, comm ssions, and officers; fixing the salaries of the
13 Governor, Lieutenant Governor, and certain other executive

14 and adm nistrative officers; providing for the appointnment of
15 certain admnistrative officers, and of all deputies and

16 ot her assistants and enpl oyes in certain departnents, boards,
17 and comm ssions; and prescribing the manner in which the

18 nunber and conpensation of the deputies and all other

19 assi stants and enpl oyes of certain departnents, boards and
20 commi ssions shall be determ ned,” providing requirenents for

21 privatization contracts; establishing the Privatization

22 Revi ew Board in the Treasury Departnent and providing for its
23 powers and duties; and providing for the Comr ssion on

24 Privatization and for former State enpl oyees.

25 The General Assenbly of the Conmonweal th of Pennsyl vani a

26 hereby enacts as follows:
27 Section 1. The act of April 9, 1929 (P.L.177, No.175), known
28 as The Adm nistrative Code of 1929, is anmended by addi ng an
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article to read:

ARTICLE XI-A

PRI VATI ZATI ON_REVI EW BOARD

Section 1101-A. Definitions.--As used in this article:

"Agency" neans any adnini strative departnent, departnental or

i ndependent adni ni strati ve board, conm ssi on, agency,

instrunentality, authority or institution of the Commonweal t h.

"Board" neans the Privati zati on Revi ew Board established

under section 1110-A.

"Dependent" neans the spouse and children of an enpl oye, if

such persons qualify for dependent status under the |nternal

Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. 8 1 et seq.)

or for whom a support order has been or could be granted under

the laws of this Conmbnweal t h.

"Privati zation contract" neans an aqreenent or conbi nati on or

series of agreenents by whi ch a nongovernnental person or entity

agrees with an agency to provide services, valued at one hundred

t housand doll ars ($100, 000) or nore, which are substantially

simlar to or inlieu of, services provided, in whole or in

part, by reqgul ar enpl oyes of the agency. Any subsequent

agreenent, including any agreenent from a rebi ddi ng of

previously privatized service, or any agreenent renew ng or

extending a privati zati on contract, shall not be considered a

privati zati on contract. An agreenent solely to provide |egal,

managenent, consul ti ng, pl anni ng, engi neeri ng or desi gn servi ces

shall not be considered a privati zati on contract.

Section 1102-A. Validity of Privatization Contracts.--No

agency shall enter into a privatization contract, and no

privati zati on contract shall be valid, unless the agency

conplies with this article.
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Section 1103-A. Met hod of Awardi ng Privati zati on

Contracts.--(a) An agency shall prepare a witten statenent of

the services proposed to be the subject of a privatization

contract, including the specific quantity and standard of

quality of the services to be procured. The agency shall solicit

conpetitive sealed bids for a privati zati on contract based on

the services proposed in the statenent.

(b)Y The day desi gnated by the agency upon which it wl|l

accept the sealed bids shall be the sane for all parties.

(c) The statenent shall be a public record, shall be filed

with the agency, the O fice of Adnm nistration, the Ofice of the

Budget and the Treasury Departnent.

(d) For each position in which a bidder intends to enploy a

person pursuant to the privatization contract and for which the

duties of the person are substantially simlar to the duties

perforned by a regqul ar enpl oye of the agency, the statenent

requi red by subsection (a) shall include a statenent of the

m ni nrum wage rate to be paid for the position, which rate shal

be | esser of step one of the grade or classificati on under which

t he conpar abl e requl ar enpl oye of the agency is paid, or the

average private sector wage rate for the position as detern ned

by the Departnent of Labor and | ndustry.

Secti on 1104-A. Mandat ory Provi sions of Privatization

Contracts.--A privati zati on contract shall contain the

(1) The termshall not exceed five (5) years, and no

anendnent shall be valid if the purpose or effect of the

anendnent is to avoid this section.

(2) The specific wage rate for each person to be enpl oyed

under the privatization contract. The wage rate shall not be
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| ess than the m ni mum wage rate defined in section 1103-A(d).

(3) A provision that the contractor shall pay not | ess than

a percentum conparable to the percentum paid by the

Commpnweal th for State enpl oyes, of the cost of health i nsurance

pl ans for every enpl oye enpl oyed not | ess than twenty (20) hours

per week pursuant to such contract. The contractor shall also

agree that an insurance plan shall provide coverage to the

enpl oye and the enpl oye's dependents during the termof the

privati zati on contract.

(4) A provision requiring the contractor to offer avail abl e

enpl oye positions pursuant to the privati zation contract to

qual i fied regul ar enpl oyes of the agency whose State enpl oynent

is term nated because of the privatizati on contract and who

satisfy the hiring criteria of the contractor.

(5) Provisions requiring the contractor to conply with a

policy of nondiscrimnati on and equal opportunity for al

persons under the |laws of this Commonweal th and the United

States, and to take affirmati ve steps to provi de such equal

opportunity for all such persons.

(6) Such other ternms and conditions deened by the agency to

be necessary or in the best interests of the Commpbnweal t h.

Secti on 1105-A. Duty to Report Payroll Records and

Enforcenent.--(a) A contractor shall subnmit quarterly payrol

records to the agency, listing the nane, address, Soci al

Security nunber, hours worked and the hourly wage paid for each

enpl oye in the previ ous quarter.

(b) The Attorney CGeneral nmay bring a civil action for

equitable relief in the Commonwealth Court to enforce this

section or to prevent or renmedy the di sm ssal, denoti on or other

action prejudicing any enploye as a result of a report of a
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violation of this section.

Section 1106-A. Cost Estimates.--(a) An agency shal

prepare a conprehensive witten estinmate of the cost of requl ar

agency enpl oyes providing the subject services in the npbst cost-

efficient manner. The estimate shall include all direct and

i ndi rect costs of requl ar agency enpl oyes providi ng the subj ect

services, including, but not limted to, pension, insurance and

ot her enpl oye benefit costs.

(b)Y For the purpose of the estimate in subsection (a), any

enpl oye organi zati on nay, at any tine before the final day for

the agency to recei ve seal ed bids pursuant to section 1103-A,

pr opose anendnents to any rel evant coll ective bargai ni ng

agreenent to which it is a party. The anendnents shall take

effect only if necessary to reduce the cost estimte under this

section bel ow the contract cost pursuant to section 1108-A.

(c) The estimate shall renmmin confidential until after the

final day for the agency to receive seal ed bids for the

privati zati on contract pursuant to section 1103-A at which tine

the estimate shall becone a public record and shall be fil ed

with the agency, the O fice of Adnm nistration, the Ofice of the

Budget and the Treasury Departnent for revi ew pursuant to

section 1110-A

Section 1107-A. Bi ds by Enpl oye Organi zations.--(a) After

consul ti ng any rel evant enpl oye organi zati on, the agency shal

provi de adequate resources for the purpose of encouragi ng and

assi sti ng present agency enpl oyes to organi ze and subnit a bid

to provide the subject services. |In determni ng what resources

are adequate for this purpose, the agency shall refer to an

exi sting coll ective bargai ni ng agreenent of a simlar enpl oye

organi zati on whose nenbers performthe subject services, if
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avai | abl e, which agreenent provides sinmlar resources in the

sane or other agenci es.

(b) However, if no such coll ective bargai ni ng agr eenent

exi sts, the agency shall refer to any exi sting collective

bar gai ni ng agreenents providing the resources and shall provide

the resources at the mni mum | evel of assistance provided in the

agreenents.

(c) The agency shall consider an enpl oye bid on the sane

basis as all other bids.

(d) An enploye bid may be nade as a joint venture with other

Section 1108-A. Publ i c Desi gnati on of Award and Cost

Anal ysis.--(a) After soliciting and receiving bids, an agency

shall publicly designate the bidder to which it proposes to

award the contract.

(b)Y The agency shall prepare a conprehensive witten

anal ysis of the contract cost based upon the desi gnated bid,

specifically including the costs of transition frompublic to

pri vate operation, of additional unenploynent and retirenent

benefits, if any, and of npnitoring and ot herw se adm ni stering

contract performance.

(c) |If the designated bi dder proposes to perform any or al

of the privatization contract outside the boundaries of this

Commpnweal th, the contract cost shall be increased by the anpunt

of incone tax revenue which will be lost to the Conmonweal th by

the correspondi ng elim nati on of agency enpl oyes, as determ ned

by the Departnent of Revenue to the extent it is able to do so.

Section 1109-A. Certification to Treasury Departnent.--(a)

The head of the agency and the Secretary of Adm nistration shal

each certify, in witing, to the Treasury Departnent the
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foll ow ng findings:

(1) That the agency and the Secretary of Adm nistrati on have

conplied with this article and all other applicable | aws.

(2) That the quality of the services to be provided by the

desi gnated bidder is likely to satisfy the quality requirenents

of the statenent prepared under section 1103-A and to equal or

exceed the quality of services which could be provi ded by

requl ar agency enpl oyes under section 1106-A.

(3) That the contract cost under section 1108-A will be | ess

than the esti nated cost under section 1106-A, taking into

account all conparable types of costs.

(4) That the desi gnated bidder and its supervi sory enpl oyes,

while in the enpl oy of the desi gnated bidder, have no

adj udi cated record of substantial or repeated wilfu

nonconpli ance with any Federal or State requl atory statute,

including, but not limted to, statutes concerni ng | abor

rel ati ons, occupational safety and health, nondi scrim nati on and

affirmati ve action, environnental protection and conflicts of

i nt erest.

(5) That the proposed privatization contract is in the

public interest, in that it neets the applicable quality and

fiscal standards set forth in this article.

(b) The head of the agency shall provide a copy of the

pr oposed privatization contract with the certificate transntted

to the Treasury Departnent.

Section 1110-A. Privati zati on Review Board.--(a) There

shall be in the Treasury Departnent a Privati zati on Revi ew Boar d

consisting of the State Treasurer or a designee, who shall chair

the board, the State | nspector General or a desi gnee and three

(3) residents of this Conmmpnweal th appoi nted by the State
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Treasurer, one (1) of whomshall be a certified public

account ant .

(b)Y The board shall consider, study and revi ew t he

certifications and proposed privati zati on contracts subnmitted to

the Treasury Departnent under this article, and shall issue

findings regarding conpliance with this article.

(c) The board may adopt rules and requl ati ons and nmay

prescribe forns to carry out this article.

(d) The Treasury Departnent shall have the power and duty to

provide the board with facilities, experts, stenographers and

assi stants as necessary to carry out the work of the board. The

board nmay enlist voluntary assi stance as avail able from

citizens, research organi zati ons and ot her agenci es.

Section 1111-A. Ef fect of Board Review --(a) No agency

shall make any privati zati on contract and no privati zati on

contract shall be valid if, within thirty (30) days after

receiving the certificate required by section 1109-A the board

notifies the agency of its objection. The objection shall be in

witing and shall state specifically the findings of the board

that the agency has failed to conply with one or nore

requi renents of this article, including that the board finds

i ncorrect, based on an i ndependent review of all the facts, any

of the findings required by section 1109-A.

(b)Y The objection of the board shall be final and bindi ng on

t he agency, unless the board, in witing, withdraws the

obj ecti on under subsection (c) and states specific reasons for

the w t hdr awal .

(c) After receipt of a board objection, the agency or the

Secretary of Adm nistration may file a revised certification.

The board shall review the revised certification, and if the
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board finds that the findings are correct, it shall w thdraw the

(d) The provisions of this article are in addition to any

ot her provisions of this or any other act which would ot herw se

apply to privatization contracts and this article is not

i ntended to preenpt or repeal such provisions.

Section 1112-A. Summpns. --For the purpose of review ng

conpliance with this article and the certificates provi ded under

section 1109-A, the board may require by summons the attendance

and testi nony under oath of wi tnesses and the producti on of

books, papers and other records relating to such review Al

provisions of the law relative to sumonses in civil cases,

i ncludi ng the manner of service and the conpensati on of

w tnesses who are not State enpl oyes shall apply to the

sunmobnses. The sunmobnses shall be enforced under the applicabl e

| aws of this Conmopnweal t h.

Section 1113-A. Conmmi ssion on Privatization.--(a) A

Conmmi ssion on Privatization is establi shed and shall consi st of

fifteen (15) nenbers, three (3) of whom shall be appoi nted by

the Governor, three (3) of whom shall be appointed by the

Presi dent pro tenpore of the Senate, three (3) of whom shall be

appoi nted by the Speaker of the House of Representatives, three

(3) of whom shall be appointed by the Mnority Leader of the

Senate and three (3) of whom shall be appointed by the Mnority

Leader of the House of Representatives.

(b)Y The conm ssion shall investigate and study the successes

and failures of privatization efforts in this Commonweal th and

in other states, and the inpl enentati on and operation of this

article and any | aws enacted in other states on this and rel at ed
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(c) The conm ssion nmay reconmend appropriate | eqgislation or

changes in the procedures of the executive branch. The

conmmi ssion shall report the results of its investigati on and

study by filing the sane with the Chief Cerk of the Senate and

the Chief Cerk of the House of Representatives not |ater than

Novenber 30, 2004.

Section 1114-A. Fornmer State Enpl oyes.--A forner State

enpl oye whose salary is not less than forty-five thousand

doll ars ($45,000) annually is prohibited, for a period of one

(1) vyear after term nation of his State enpl oynent, from

becom ng an officer of or an enpl oye of a busi ness or

organi zation which is or was a party to any privati zati on

contract under this article in which contract the enpl oye

partici pated as such State enpl oye unl ess before the tern nation

of State enpl oynent the Governor determines, in witing and

files with the State Ethics Conmi ssion, that the participation

did not significantly affect the terns or inplenmentati on of the

privati zati on contract.

Section 1115-A. Applicability.--This article shall apply to

all privatization contracts executed on or after the effective

date of this article.

Section 2. This act shall take effect immediately.
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